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Introduction

Across the country, politicians are enacting more and more laws that mandate how health care
providers must practice medicine, regardless of the provider’s professional judgment, ethical obligations
or the needs of his or her patients.’

Texas has led the country in the proliferation of these types of intrusive restrictions. As this report
explains, these laws undermine the high-quality, patient- and family-centered care that health care
providers and advocates strive to achieve and take decision-making away from women. They are political
interference in the provision of health care — they are bad medicine.

The following are examples of Texas laws that undermine quality abortion care by interfering in the
patient-provider relationship and advancing an ideological agenda that flouts medical evidence and
scientific integrity.

» Mandatory Ultrasound: This restriction requires an abortion provider to give — and a patient
to receive — tests that are not supported by evidence, the provider’s medical judgment or the
patient’s wishes.

» Biased Counseling: These requirements “[Llawmakers increasingly intrude into the

realm of medical practice, often to satisfy
political agendas without regard to established,
evidence-based guidelines for care.”

dictate the information that an abortion
provider must give to a patient, including
requirements to provide biased or medically

inaccurate information.
. L. — Leaders of the American College of Physicians, American College
» Mandatory Delay: This restriction forces of Obstetricians and Gynecologists, American Academy of Family

an abortion provider to delay time-sensitive Physicians, American Academy of Pediatrics and American College
. s . of Surgeons, New England Journal of Medicine, Oct. 2012
care regardless of the provider’s medical

judgment or the patient’s needs.

» Medication Abortion Restrictions: These restrictions prohibit an abortion provider from
prescribing medication using the best and most current evidence, medical protocols and methods.

» Targeted Regulation of Abortion Providers (TRAP Laws): These restrictions force an abortion
provider or clinic to conform to burdensome requirements that are not based on scientific evidence,
do not further patients’ health or interests and are not required of other health care providers.

Each of these laws is contrary to medical evidence, intrudes on the patient-provider relationship and
diminishes the quality of care a woman can obtain. Taken collectively — as is the case in Texas — the
compounded effect of these laws creates significant burdens on a woman’s access to abortion care. For
example, because the ultrasound requirement is combined with a mandatory delay before a woman may
receive abortion care, it is especially burdensome, requiring a woman to travel to a clinic at least twice,
thereby raising the cost of gas and child care, forcing her to take more time off from work and, for many
women, adding an overnight stay.

All patients deserve accurate information, high-quality care and the treatment options that best meet
their needs. Health care providers should not be stymied by medically unnecessary restrictions enacted
under the false pretense of protecting women’s health.
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What Is Quality Health Care?

Improving the quality of care is a central goal of a cross-sector national effort to transform our nation’s
health care system. According to the National Academy of Medicine, quality care is care that meets the
patient’s needs and is based on the best scientific knowledge.’ It is the right care at the right time in the
right setting for the individual patient.’ It is care that aligns with the patient’s values and preferences.
It should be accessible and affordable.

The path to a high-quality, patient- and family-centered health care system is best reflected by

the Institute for Healthcare Improvement’s Triple Aim: improving patients’ experience of care,

improving health outcomes and reducing costs.” Health care providers, policymakers and patient
advocates across the country are all investing
significant resources in promoting these values

[Quality health care] is based on scientific and and transforming our health care system to

medical evidence, it takes the specific details better reflect them.®
of a patient’s life into consideration and it is ' . . '
aimed at improving the health and life of the While the nation works to achieve the Triple

patient being treated.” Aim with health care that meets patient needs

and 1s evidence-based, Texas politicians have
— National Committee for Quality Assurance, The Essential Guide

to Health Care Quality, 2007 pushed the regulation of abortion care in the

opposite direction. Medically unnecessary

abortion restrictions interfere with patient-
centered practices and can change the way providers deliver care, denying their ability to provide
a warm, welcoming and supportive environment for their patients and undermining the open and
honest conversations that form the foundation of shared decision-making between patients and
providers. These types of restrictions change the way women experience abortion care and deny
them the respect and dignity they deserve.” Patient-centered care should be oriented to the whole
person, consistent with the patient’s needs and delivered in culturally and linguistically appropriate
ways, free of judgment or discrimination.

The laws discussed in this report force health care providers to deliver care that is not in line

with patient interests and not based on the best medical knowledge. These laws make care more
onerous to provide and difficult to access — driving up costs for both providers and patients without
improving patient experience or health. Ultimately, these laws undermine patient- and family-
centered quality care; subvert the goals of better care, better outcomes and reduced costs; and harm
women’s health.
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IN-DEPTH LOOK

Whole Woman's Health v. Hellerstedt

In June 2016, in the most significant abortion rights case in a generation, the United States Supreme Court
ruled that two abortion restrictions in Texas House Bill (HB) 2 were unconstitutional. The medically unnecessary
restrictions, designed to shut down access to abortion care, required that abortion clinics meet the facility
specifications of ambulatory surgical centers (essentially mini-hospitals) and that physicians obtain admitting
privileges at a hospital within 30 miles of the clinic. Had the Court allowed these restrictions to stand, nearly
every abortion clinic in the state would have been forced to close.

The Court rejected Texas' pretense that the law protected women'’s health and found that neither provision

“conferr[ed] medical benefits sufficient to justify the burdens upon access that each impos[ed].” Relying on
peer-reviewed studies and expert testimony, the

Court “found nothing . . . that show[ed] that”

the provisions improved women's health, adding “[]n the face of no threat to women'’s health,
that Texas could not produce evidence “of a Texas seeks to force women to travel long
single instance in which the [admitting privileges] distances to get abortions in crammed-to-
requirement would have helped even one woman capacity superfacilities. Patients seeking

obtain better treatment.” these services are less likely to get the kind of

The Court also found “considerable evidence . . . that individualized attention, serious conversation,
the statutory provision requiring all abortion facilities ~ and emotional support that doctors at less taxed
to meet all surgical-center standards does not facilities may have offered.”

el [prtelnf e lofs sty NG ng) e — U.S. Supreme Court decision in Whole Woman’s Health v.
“risks are not appreciably lowered for patients who Hellerstedt, June 2016

undergo abortions at ambulatory surgical centers as

compared to nonsurgical-center facilities,” and that

patients “will not obtain better care or experience more frequent positive outcomes,”"* the Court determined
that abortion procedures were “safer than numerous procedures that take place outside hospitals and to which
Texas does not apply its surgical-center requirements” and that the provision “provid[ed] no benefit when
complications arise."”* The Court further noted that “childbirth is 14 times more likely than abortion to result in
death ... but Texas law allows a midwife to oversee childbirth in the patient’s own home."’

Justice Ginsburg, concurring, drove to the heart of the case, explaining, “Targeted Regulation of Abortion Providers
laws like [HB 2] ‘do little or nothing for health, but rather strew impediments to abortion.”** The Supreme Court's
definitive rejection of laws that purport to protect women's health, when in reality they limit access to care, was an
important reaffirmation of the constitutional right to abortion and has far-reaching implications.
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Mandatory Ultrasounds

Bad medicine is requiring a health care provider to give — and a patient to receive — diagnostic
tests that are not based on evidence or the provider’s professional judgment, or are against the

patient’s wishes.

While ultrasound is a standard part of abortion care, best practices and medical ethics dictate that

it should be administered only when it is necessary for medical purposes or the patient requests it."

Laws requiring a provider to administer an ultrasound, along with other state-directed mandates

such as forcing a provider to display the image and describe it, even when a woman objects,

undermine quality health care. These mandates flout foundational principles of medical ethics,

“The hard part is turning the screen toward

a woman who doesn’t want to look at it.
Sometimes I find myself apologizing for what
the state requires me to do, saying, ‘You may
avert your eyes and cover your ears.’ This is
unconscionable: my patient has asked me not to
do something, and moreover it's something that
serves no medical value — and ], as a physician,
am being forced to shame my patient.”

which make clear that a patient’s decision to
decline information is “itself an exercise of
choice, and its acceptance can be part of respect
for the patient’s autonomy.” It is a violation

of medical standards to use a procedure to
influence, shame or demean a patient.”

Texas requires health care providers to give
or offer information on accessing ultrasound
services prior to having an abortion.” Texas
law also requires providers to perform

an ultrasound at least 24 hours prior to
— Anonymous Physician, Texas L. .
providing an abortion.” The ultrasound must
be performed by the same physician who
will provide the abortion, or that physician’s agent. The physician must describe and display the
ultrasound image. The heartbeat of the fetus must also be made audible, if present.” This law forces

the provider to give, and the patient to receive, information the patient may not want or need.

Quality care is based on evidence and medical need in the context of each patient’s individual
circumstances. Yet Texas forces physicians to place the ultrasound image in the patient’s view and
then give a detailed description of that image.” The only way for the woman to avoid this intrusion
may be to cover her eyes or ears until the procedure and speech are over.” This process does not
serve a medical need; rather, it serves to convey the state’s opposition to abortion.” The law usurps
the medical judgment of health care providers and ignores the needs and best interests of women.
The additional mandates in place in Texas — the 24-hour mandatory delay after the ultrasound and
a requirement that the ultrasound and the abortion be performed by the same provider — defer care
unnecessarily, make care inefficient and directly undermine a physician’s ability to make health care
decisions with a patient based on what is medically appropriate in her particular circumstance.
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Biased Counseling Restrictions

Bad medicine is dictating the content of a health care provider’s counsel to his or her patient and
mandating that a provider share information that is not supported by medical evidence.

Informed consent is a fundamental requirement for medical practice and is foundational to patient-centered
care and the patient-provider relationship.* But Texas law mandates the provision of information that is
false, biased, irrelevant or otherwise outside the medical profession’s evidence-based standards of care.”

The medical community has well-established standards for informed consent for an abortion that health
care providers have a professional and ethical obligation to follow.” Informed consent must be based on an
open and honest conversation between a patient and her health care provider. It allows a patient to engage
in her care and make her own decisions and judgments. Quality patient-centered care requires providing
medically accurate information that is tailored to the patient’s individual circumstances.

By contrast, Texas’ biased counseling law intrudes on that open and honest conversation by forcing health
care providers to give women false and biased information. Abortion providers are required to ensure
their patients receive medically inaccurate materials developed by the Texas Department of State Health
Services.” The Department’s booklet, titled “A Woman’s Right to Know,” presents a series of fictions

about abortion care, its physical health impacts and women’s feelings after abortion, all under the guise of
providing public health information.” It suggests the possibility of a breast cancer risk related to abortion,
even though extensive research shows no causal

link between breast cancer and abortion.” The “Because of the tone of the pamphlet, I was

made even more scared of what my community
and family would think of my decision. It didn't
ultimately change my mind, it only made my
experience more traumatizing.”

booklet also includes misleading and incorrect
information that an abortion may risk a
woman’s future fertility.” It falsely asserts that a
woman will experience only negative emotional
responses to abortion despite definitive research
demonstrating that a woman is no more likely — Kryston Skinner, Community Organizer, Texas Equal Access Fund
to experience mental health concerns as a result

of abortion than she is from unintended pregnancy or childbirth.” Additionally, the booklet uses the term
“your baby” rather than the clinical terms “embryo” or “fetus” and implies that a fetus has the ability to feel

pain as early as 20 weeks, which is a false and unfounded assertion.”

The state-mandated booklet also seeks to mislead women about fetal development. It includes accelerated
descriptions of embryonic and fetal development, implying that certain body systems are fully developed
when they are not. A research team at Rutgers University worked to quantify the medical inaccuracy

of the Texas booklet. In their review of the 2013 edition, they found nearly 50 percent of the statements
regarding first trimester development — the period during which 89 percent of abortions occur® — were
inaccurate, and more than 34 percent of all statements in the booklet were inaccurate.” They recently
evaluated a draft of the 2016 edition and found that 45 percent of statements regarding first trimester
development were medically inaccurate, along with 26 percent of statements pertaining to second
trimester development.” Many of the inaccuracies remain in the final version of the 2016 booklet.”

Patients rely on their health care providers to give them accurate information based on medical evidence
and patient needs, not on politicians’ ideology. When laws require a health care provider to give information
that is not based on scientific evidence or the interests of the patient — and indeed is patently false — the
patient can no longer trust that she is receiving the best possible care. That, in turn, diminishes the trust
that is essential to the patient-provider relationship and undermines women’s ability to make informed
medical decisions. This problem is further exacerbated when the false information is legitimized by a body
charged with protecting the public health — like the Texas Department of State Health Services.
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Mandatory Delays

Bad medicine is forcing a health care provider to withhold time-sensitive care regardless of his or her
medical judgment or the patient’s needs and wishes.

Texas’ mandatory delay law requires patients to wait at least 24 hours before being able to obtain
abortion care despite the fact that such delays serve no medical purpose and actually undermine the
provision of care.” Because the delay does not begin until a woman has received biased counseling
and has had an ultrasound described and displayed by the physician who will provide her abortion
procedure, the mandatory delay necessitates at least two trips to the clinic. By contrast, quality
health care reduces duplicative, unnecessary

dical visits for the patient.” The T
“[Mandatory delays] create additional burdens, redival VSIS To 1he patieh ¢ rexas

especially for women in rural areas who often
have to travel for many hours to reach a health
care provider.”

mandatory delay law takes decision-making
away from the health care provider and patient
and disregards a fundamental principle of
quality care articulated by the National
— American College of Obstetricians and Gynecologists, Academy of Medicine: Care should be timely,
Committee Opinion Number 613, Nov. 2014 . .
reduce waits and delays and be provided
according to medical need and the patient’s best
interests.” It is the patient, in consultation with her health care provider, who must make decisions
about timing — not politicians. By contrast, the Texas law forces providers to withhold care, even if

doing so contradicts their medical judgment and the patient’s best interests.

The impact of the Texas mandatory delay is exacerbated by the shortage of abortion providers and can
result in waits of even greater duration than the state-mandated period. A 2014 study revealed that 96
percent of Texas counties had no abortion clinic.”

Given the shortage, many patients must travel long distances to reach an abortion provider. One
study found that for patients whose nearest clinic had closed as a result of HB 2, the average
distance traveled was 85 miles, compared with 22 miles for those whose nearest clinic remained
open.” Most women seeking abortion care already have children* and thus need to secure child care,
as well as transportation and time off work. Because Texas requires two trips to the clinic, women
may have to do each of those things twice. Those burdens are exacerbated by the fact that there is
no law in Texas allowing private sector employees to earn paid sick days and nearly 45 percent of
private sector workers in Texas cannot earn a single paid sick day, which means that women are
forced to go without pay, and even risk losing their jobs, in order to make the trip — twice.” As a
result of these compounding factors, unnecessary delay requirements place the heaviest burden on
rural, young and low-income people, exacerbating health disparities.” Access to quality care should
not vary depending on where a patient lives or how much money she makes.
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IN-DEPTH LOOK

Disproportionate Impact of Restrictions on
Communities of Color

Many of the 2.5 million reproductive-aged Latinas in Texas face significant geographic, transportation,
infrastructure and cost challenges in accessing health services.” There is a particular shortage of health care
providers in predominantly Latino/a communities” and the lack of public and private transportation creates

a major barrier. Latinas are much more likely to lack access to a personal doctor or to have not seen a doctor
in the past year due to cost than Texan women from other racial and ethnic groups.” The four counties that
make up the Lower Rio Grande Valley are among the poorest areas in the country,” and roughly 90 percent of
the population is Latino/a.** It is also home to colonias — isolated border communities that are not considered
formal municipalities by the state of Texas. Many people living in colonias lack basic services like paved roads,
electricity, sanitation systems or safely constructed homes.™

The climate of fear surrounding immigration enforcement in the Rio Grande Valley affects undocumented people
seeking abortion care, as well as those who are legal residents and U.S. citizens. For many, obtaining abortion
care likely requires passing through a U.S. Border Patrol checkpoint, which women who are undocumented or
rely on someone who is undocumented for transportation are unable to do.” Interior checkpoints — up to 100
miles north of the border — leave thousands unable
to travel north to seek care within Texas.” All but one
clinic in Texas are beyond checkpoints for those living
in the Rio Grande Valley.*

“The clinics should be accessible to everyone.
Regardless of our immigration status, we
have rights.”

Black women living in Texas also face significant
barriers to obtaining quality health care. They
are disproportionately more likely to experience
unintended pregnancies and pregnancy-related health complications, and are at increased risk of maternal
morbidity and mortality.* Although Black women accounted for only 11.4 percent of all births in Texas in 2011
and 2012, they suffered 28.8 percent of maternal deaths in the state.*® Abortion restrictions add additional
burdens by severely limiting their access to abortion and other critical services that are provided at reproductive
health care clinics. Black women in Texas are more likely than white women to be economically disadvantaged
and unable to overcome the increased cost and logistical barriers needed to access abortion care.”

— Josefina, Nuestro Texas Human Rights Hearing, March 2015

Women of color in Texas are mobilizing to improve the health of their communities. For example, in order to
highlight the inequities faced by Latinas in the Rio Grande Valley, the National Latina Institute for Reproductive
Health, Center for Reproductive Rights and US Human Rights Network held a human rights hearing in 2015.*
Seventeen women from border communities — hardest hit by massive cuts to Texas family planning programs
in 2011% — testified about the resulting hardships and the resilience of their communities.* Advocates also held
a human rights training to equip participants to incorporate this framework into their local advocacy. Women of
color came together to send the message that “reproductive rights are fundamental human rights that must be
guaranteed for all Texans.” Organizations and activists on the ground continue to advance this important work
and champion the rights of their communities.
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Medication Abortion Restrictions

Bad medicine is prohibiting a health care provider from using evidence-based standards to
administer medication, or banning the use of technology to provide the most appropriate care.

Texas prohibits providers from administering medication abortion according to the most current
medical standards and prevents them from using advances in medical technology. These laws restrict
a patient’s ability to access appropriate, effective care that fits her needs in a timely manner and in the
most appropriate setting.

Medication abortion is an abortion method in which medications are used to end a pregnancy.” The
patient takes two types of drugs, one or more days apart, according to her provider’s written and
verbal guidelines.” This method is medically indicated for certain women, and others may choose it
because it provides more control and privacy. This can be particularly important for survivors of sexual
assault who may want to avoid an invasive procedure. Medication abortion, like all types of abortion
care, is overwhelmingly safe; the rate of complication is very low — lower, in fact, than for other drugs
currently available without a prescription.®

Despite its proven safety, Texas imposes several restrictions on medication abortion, including:

» A prohibition on providing medication abortion via telemedicine.

» A prohibition on administering medication abortion according to evidence-based standards.

Prohibition Against Telemedicine

Telemedicine is a way to make health care more accessible, especially to individuals in underserved

areas — yet Texas prohibits providers from using it to administer medication abortion.” According

to the American College of Obstetricians and Gynecologists (ACOG), “Telemedicine is safe, effective,
highly acceptable to patients, and facilitates

9966

w . . access to care for women in rural areas.
In rural areas in the United States, women

may have to travel for hours to see a physician, Telemedicine is the delivery of a health care

and this can be an insurmountable barrier to service or the transmission of health information
care. Being able to meet with a doctor using using telecommunications technology in order
telemedicine could help address disparities in to improve a patient’s health.” Consultation
access to health care and improve women’s through video conferencing, where a patient
health and well-being.” interacts with a remote provider, is an

. . .- 68
— Dr. Daniel Grossman in “New research finds providing medical 1ncreas1ngly common method of prov1d1ng care.

abortion using telemedicine is effective, safe, and acceptable to When medication abortion is administered via
women,” July 2011 telemedicine, a woman first meets in-person

with a trained medical professional at a health
care clinic. She then meets via a video conference system with an abortion provider who has reviewed

her medical records, after which the medication is dispensed to the patient.*

Telemedicine can improve the quality and efficiency of health care. For example, telemedicine is
regularly used to expand access to mammography, chronic disease management, stroke diagnosis
and treatment, high-risk pregnancy management and primary care.” It can be particularly important
for rural women due to the significant shortage of reproductive health care providers.” Texas has the
nation’s highest rural population with nearly 4 million rural residents,” many of whom lack access

to health care.” Studies and practice have shown that telemedicine can reduce health disparities for
rural women and increase access to specialty care.™
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This is true for providing medication abortion via telemedicine — it is an effective way to improve
access and timeliness with a high degree of patient satisfaction. Studies comparing in-person
medication abortion provision with telemedicine medication abortion provision show equivalent
effectiveness and rates of positive patient experience.” As ACOG has noted, the two types of visits

are “medically identical.”” Telemedicine patients reported particularly valuing being able to receive
abortion care at clinics closer to their homes and high numbers reported that they would recommend
telemedicine to their friends.” Further increasing accessibility, an ongoing pilot program allows
participants to access medication abortion via telemedicine with the medication provided by overnight
mail after receiving the necessary tests at a local medical facility.™

Despite the proven safety and success of telemedicine abortion, Texas’ prohibition interferes with the
delivery of quality care by banning this innovative and effective method that could provide much-
needed access to abortion throughout the state.

Prohibition on the Use of Evidence-Based Standards

Texas has prohibited the use of evidence-based prescribing for medication abortion. Physicians in the state
are required to adhere to the protocol that is found on the label for the medication abortion drug, as approved
by the U.S. Food and Drug Administration (FDA), rather than allowing physicians to administer it according
to the most current research and evidence-based protocols.” When Texas enacted this restriction in 2013, the
FDA label was significantly outdated. Required adherence to the FDA label substantially limited physicians’
ability to give their patients the best care by requiring that the first medication be given at a higher dosage
than necessary® and cutting off the availability of medication abortion at just seven weeks of pregnancy, even
though research and practice showed it could be effectively provided through 10 weeks. A study examining
the effects of a similar law in Ohio found that patients were three times more likely to need additional
Intervention to complete their abortion than was the case prior to the law’s enactment, when providers were
permitted to administer medication abortion using the most up-to-date standards and research.”

The way a drug is administered often evolves after the FDA has approved its use. Years of use in the field,
as well as additional research and clinical studies, allow providers to learn much more about a drug and
adjust the standard of practice based on the most current scientific evidence.” The best practices for care
constantly improve as new evidence is collected, while an FDA label will typically not be updated unless the
manufacturer requests it, and even then only when the manufacturer has gone through a complicated and
expensive updating process.” As ACOG has explained, “The purpose [of an FDA-approved label] is not to
restrict physicians in their practice of medicine, but rather to inform physicians about information gathered
during the approval process, so as to enable physicians to practice medicine using all available scientific and
medical evidence.”™ It is common practice — and often the best quality care — for providers to follow the
medical community’s current evidence-based regimen in lieu of the protocol found on a medication’s label.

In 2016, the FDA updated the medication abortion label to reflect the evidence-based regimen developed
since the drug’s initial approval in 2000.” The update reduced the required dosage of medication, decreased
the number of visits a woman must make to her health care provider and extended the timeframe in which
the drug has been shown to be effective from seven weeks to ten weeks of pregnancy.*

Despite the update to the FDA label, physicians in Texas will still be limited in their ability to provide the
most up-to-date care. As medical knowledge advances, the label will again become outdated, meaning that
Texas’ FDA protocol requirement would again deny patients the best evidence-based care. This restriction
not only undermines women'’s access to a safe option for abortion care, but also threatens a central tenet of
the practice of medicine: that evidence and research inform improvements in treatment and regimens for
patients. The provision of health care should be based on medicine, not legislation.
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IN-DEPTH LOOK

Abortion Provider Shortage

In 2012, more than 40 abortion clinics served patients in Texas. After the state passed HB 2, more than half were
forced to close, leaving only 19 clinics to provide care for the more than 5 million women of reproductive age

in Texas.” The resulting rise in demand at the remaining clinics brought a dramatic increase of wait times for
appointments. As of September 2015, the two clinics still open in Dallas reported wait times of up to 20 days, a

“At times, Routh Street [Women'’s Clinic’s]
67-person waiting area was so full that many
patients were required to sit on the floor or
wait outside. Its efforts to handle the increase
in patients necessitated a tremendous
amount of overtime for its staff, as well

as expanded hours and days of providing
care, but even then Routh Street could not
fully accommodate all of the patients left
stranded by the closure of other providers.
This increased workload took its toll on Routh
Street’s physicians and staff, hastening the
clinic’s closure.”

— National Abortion Federation, Amicus Curiae Brief Supporting
Petitioners in Whole Woman's Health v. Cole, Oct. 2015

clinic in Austin reported more than 20 days of wait
time and a clinic in Fort Worth reported wait times
of 23 days. By contrast, in Houston, where there were
six open clinics, the wait time averaged 5 days.*

The long wait times pushed many Texas patients
seeking abortion care into the second trimester:
Research shows a 27 percent increase in abortions after
12 weeks from 2013 to 2014.* The shift toward second
trimester abortion raises the cost of the procedure,
which becomes more expensive later in pregnancy.”

The distance patients have to travel to access
abortion has dramatically increased as the number of
providers has decreased. The number of women of
reproductive age in Texas living more than 50 miles
from a clinic increased from 816,000 in May 2013 to
1,680,000 in April 2014. The number of women living
more than 200 miles from a clinic increased from
10,000 in May 2013 to 290,000 in April 2014.* Clinic

closures have left the remaining clinics clustered around four metropolitan areas, with approximately 80 percent

of the population of Texas living outside of these areas.”

Before the U.S. Supreme Court struck it down, HB 2 resulted in the closure of more than half the clinics in Texas.”
While the case was making its way through the court system, many clinics lost their facility licenses or leases on
clinic space, as well as their staff. Thus, despite the resounding victory, the number of clinics in Texas remains
limited due to the logistical and financial difficulties of reopening a clinic or opening a new facility, and women
across Texas will continue to face the additional burdens of increased wait times and travel distances.™
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Targeted Regulation of Abortion
Providers (TRAP Laws)

Bad medicine is requiring a clinic or health care provider to comply with burdensome requirements
that are contrary to accepted medical practice and evidence.

TRAP laws single out abortion clinics and providers for onerous, medically unnecessary
requirements that are not imposed on comparable medical facilities and health care providers. While
these restrictions are often passed under the guise of “patient safety,” in truth they are intended to
make abortion less accessible. They raise the cost of care, limit the availability of qualified providers
and force clinics to close, making it harder for women to access care and undermining women’s
health. Each of these burdens undermines patient-centered quality care and runs counter to key
health care system goals: improving care, including patients’ experience of care; improving health
outcomes; and reducing costs.”

Abortion is one of the safest medical procedures in the United States.” Data from the Centers for
Disease Control and Prevention show that abortion has a safety record of more than 99 percent.”
Women in the United States experience serious complications from abortion less than 1 percent of the
time.” In fact, the risk associated with abortion is similar to other gynecological procedures commonly
performed in office or clinic settings.” Despite this impressive safety record, state after state has
enacted TRAP laws.

As discussed earlier, in 2013 Texas legislators passed HB 2, requiring abortion clinics to meet
specifications comparable to those required of ambulatory surgical centers and requiring physicians to
have admitting privileges at a hospital within 30 miles of the clinic. These requirements were struck
down by the U.S. Supreme Court in 2016.

However, Texas continues to impose additional TRAP laws including:

» A requirement that some second trimester abortions be performed in an ambulatory surgical
center (ASC) or hospital.

» A requirement that an abortion may only be provided by a physician, barring other trained
clinicians from providing this care.

» Facility licensing and inspection requirements more onerous than those for other office and
clinic settings.

» A requirement that embryonic or fetal tissue resulting from an abortion or miscarriage be
buried or cremated.

Ambulatory Surgical Center Requirement

Texas requires that abortion procedures after 16 weeks be performed in an ASC or hospital'” despite
a lack of evidence that providing abortion care in those facilities improves patient health outcomes or
decreases already low rates of complication.”” These medically unnecessary requirements increase the
cost of care with no medical benefit or force providers to stop offering services altogether.

Physicians’ offices and clinics are adequately equipped to provide second trimester abortion
procedures.'” Many procedures comparable to abortion care — including hysteroscopy, sigmoidoscopy,

103

miscarriage management and vasectomy — are routinely performed in office and clinic settings.
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The Texas 16-week ASC requirement had a significant and immediate impact on abortion access.
Before the law took effect in 2004, there were more than 20 providers offering abortion care after 16
weeks. None were able to comply with the stringent requirements and all outpatient providers stopped
providing those procedures.” By 2007, there were only four providers in Texas able to offer abortion

105

care after 16 weeks and the cost of care had increased dramatically."” The number of abortions
performed after 16 weeks dropped by more than 85 percent in 2004 and by 2006 was still less than half

the number provided in 2003."

The American Public Health Association has observed that this type of requirement forces clinics
to “make . . . expensive renovations that have little or nothing to do with the patient services they
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provide.”” Similarly, the World Health Organization has cautioned against “excessive requirements
for infrastructure, equipment, or staff that are not essential to the provision of safe services”” and
counseled that facility requirements that are not evidence-based nor tied to safety and efficiency should

be eschewed."”

The 16-week ASC requirement does nothing to enhance quality of care. It does, however, increase the
cost of care as facilities’ operating expenses increase. This law forces care into an unnecessarily high-
cost setting for no medical reason, undermining the health care goal to improve patient experience and

outcomes while driving down costs.""

Physician-Only Requirement
Texas law requires that abortion care, including medication abortion, be provided only by a physician,
despite evidence that advanced practice clinicians can safely and effectively provide abortion care and
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do so in other states."” The Texas law ignores the extensive training of advanced practice clinicians,
such as nurse practitioners, certified nurse-midwives and physician assistants, and their role in
providing primary health care and managing chronic conditions and procedures that are more complex

than abortion procedures or medication abortion."

ACOG states in its guidelines on medication abortion that “[ijn addition to physicians, advanced
practice clinicians, such as nurse-midwives, physician assistants, and nurse practitioners, possess the
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clinical and counseling skills necessary to provide first-trimester [medication] abortion,”" and has

recommended that the pool of aspiration abortion providers be expanded to include “appropriately
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trained and credentialed advanced practice clinicians.”"* A study conducted by the Advancing New
Standards in Reproductive Health (ANSIRH) program at the University of California, San Francisco
evaluated the safety, effectiveness and level of patient satisfaction associated with advanced practice
clinicians in providing abortion care. Researchers confirmed that advanced practice clinicians can be
trained to successfully provide first trimester aspiration abortion procedures as safely and effectively
as physicians. Additionally, patients report high satisfaction with their experience whether their care

was provided by an advanced practice clinician or a physician."*

The shortage of abortion providers creates an unnecessary barrier to abortion care that advanced
practice clinicians can help address."” ACOG and other professional associations recognize the
importance of advanced practice clinicians as abortion providers and their role in increasing the
number of qualified providers." However, by imposing this non-evidence-based physician-only
requirement, Texas law has cut off an avenue for improving access to much-needed care.

12 NATIONAL PARTNERSHIP FOR WOMEN & FAMILIES | REPORT | BAD MEDICINE: TEXAS EDITION



Targeted Facility Licensing and Inspection Requirements

Texas law requires that clinics providing abortion care obtain a license to operate as an “abortion
facility.”" Texas’ licensing and inspection requirements for abortion clinics impose onerous and
unnecessary requirements that do not apply to physicians providing comparable medical services in
office and clinic settings. These requirements are burdensome, time consuming and increase the cost of
providing care with no evidence that they improve patient experience or outcomes.

Texas’ extensive licensing requirements for abortion facilities govern nearly every aspect of a clinic’s
operations.” These regulations include: specific staffing requirements and qualifications,"” physical
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and environmental requirements,” and infection control policies and specialized equipment.'® Abortion
clinics are subject to intrusive and random unannounced inspections at least annually in addition
to inspection upon renewal.” They are required to have a unique identifying number that must be

disclosed in any advertisement."”

These requirements treat abortion clinics differently than similar health care settings for no medical
reason. They do nothing to improve patient safety and instead drive up facility operating expenses,
increase the cost of care and take valuable time away from patient-centered care.

Burial or Cremation Requirement for Embryonic and Fetal Tissue

Recently, the Texas Department of State Health Services went a step further in its blatant targeted
regulation of abortion. In late 2016, it finalized rules that require providers to bury or cremate
embryonic and fetal tissue following an abortion, a procedure to manage early pregnancy loss
(miscarriage) or ectopic pregnancy surgery.” This regulation treats embryonic and fetal tissue
differently than all other tissue resulting from medical procedures. As the Texas Association of
Obstetricians and Gynecologists has explained, it “does nothing to improve or protect the health
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and safety of Texans™ and fails to take a patient’s wishes into account. The medically unnecessary
requirement creates an additional financial burden on providers, increasing cost without improving the
quality of care. In fact, it diminishes patient experience by mandating a non-medical ritual designed to

shame and stigmatize the patient.

The regulation requires that providers ensure that the embryonic or fetal tissue resulting from

an abortion or miscarriage be cremated or buried, regardless of gestation or a patient’s individual
circumstances.” This medically unnecessary requirement interferes with a provider’s ability to deliver
individualized, patient-centered care by forcing him or her to adhere to burial or cremation rituals that
may be out of step with a woman’s personal beliefs, values or desires. The requirement has the added
possibility of interference with pathology and crime lab testing, meaning patients could be deprived of
necessary diagnostic information or criminal evidence in sexual assault cases.” Because providers are
responsible for compliance, they risk liability for how pathology or crime labs manage the tissue after
testing. This could chill providers’ ability to offer the standard of care to their patients and could deny
women important medical knowledge.

This new regulation also threatens to further limit the availability of abortion care in Texas. In order
to continue offering abortion care, providers will be dependent on third-party vendors’ ability and
willingness to comply with this potentially costly restriction. Providers who are unable to arrange for
affordable burial or cremation services would be forced to close.”
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Recommendations

Texas lawmakers have stepped into the exam room with an ideological agenda that overrides

providers’ medical judgment and ignores patients’ needs. Instead, they should acknowledge and

support health care providers’ ethical and professional obligation to put their patients first, and should

strive to improve the quality of care — not undermine it.

14

» Texas lawmakers and policymakers should reject legislative and regulatory proposals that

interfere in the patient-provider relationship or force providers to violate accepted, evidence-based
medical practices and ethical standards.

The medical community, patients and advocates should speak out against government actions
that inappropriately infringe on the relationship between patients and their health care providers,
including mandates or restrictions that require providers to violate their professional standards or
provide care that does not align with accepted, evidence-based medical practices.

Texas laws that are based on politicians’ ideology and not sound medical evidence — such as
ultrasound requirements, biased counseling laws, mandatory delays, restrictions on medication
abortion and TRAP laws — should be repealed. Lawmakers should refrain from enacting
legislation that provides no evidence of improved health outcomes.

Lawmakers should take steps to protect the patient-provider relationship, and affirm the
importance of individualized care and providers’ ability to further the best interests of their
patients. This includes advancing legislation that would prohibit interference with licensed health
care providers’ ability to exercise their professional judgment so that patients can receive care that
1s based on medical evidence, not politics.
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Conclusion

While in many areas there have been advances in making health care more accessible and more

centered on the needs of the patient, in too many cases politicians have driven abortion care in the

opposite direction. Women seeking abortion
services deserve truthful information and
quality care in their own communities. They
should not be forced to experience unnecessary
delays or medical procedures, be denied safe and
timely abortion options or be forced to receive
false and biased information that is unsupported
by medical evidence and that is scientifically
inaccurate. By the same token, health care
providers should be able to focus their energies
on their obligations to their patients.

It is past time to take politics out of the exam
room and return abortion care to women and

“By reducing health care decisions to a series

of mandates, lawmakers devalue the patient-
physician relationship. Legislators, regrettably,
often propose new laws or regulations for
political or other reasons unrelated to the
scientific evidence and counter to the health
care needs of patients.”

— Leaders of the American College of Physicians, American
College of Obstetricians and Gynecologists, American Academy of

Family Physicians, American Academy of Pediatrics and American
College of Surgeons, New England Journal of Medicine, Oct. 2012

their health care providers. Politicians’ personal beliefs about abortion must not be permitted to

trump women’s health or the weight of medical evidence. Texas should act to ensure that laws

involving women’s reproductive health care promote access to quality care without bias, ideology or

unnecessary barriers.
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