February 1, 2018

Melissa Smith

Director, Division of Regulations, Legislation, and Interpretation
Wage and Hour Division

U.S. Department of Labor

200 Constitution Ave. NW, Room S-3502

Washington, DC 20210

Re: RIN 1235-AA21, Comments in Response to Request for Information: Tip Regulations
Under the Fair Labor Standards Act (FLSA)

Dear Ms. Smith:

The National Partnership for Women & Families strongly opposes the Department of
Labor’s (the Department) Notice of Proposed Rulemaking (NPRM or Proposed Rule) that
seeks to rescind portions of tip regulations it issued in 2011 (the 2011 Final Rule) pursuant
to the Fair Labor Standards Act (FLSA)." By partially rescinding the existing tip
regulations, the Department will overturn decades of precedent and practice that protects
tips as the property of workers, thereby undermining the financial stability of millions of
women and men who work in tipped positions.

The National Partnership is a non-profit, non-partisan advocacy organization with more
than 40 years of experience promoting fairness in the workplace, reproductive health and
rights, access to quality, affordable health care and policies that help women and men meet
the dual demands of their jobs and families. Since our founding as the Women’s Legal
Defense Fund in 1971, we have fought for every significant federal advance for equal
opportunity in the workplace, and we continue to advocate for meaningful safeguards that
prevent discrimination against women.

By rescinding portions of the 2011 Final Rule that clarify employers’ obligations to tipped
employees under section 3(m) of the FLSA and, in particular, abolishing the regulation
affirming that tips are the property of the employee who earned them, the Department
threatens the economic stability of millions of working people and their families. Tipped
workers in the United States stand to lose an estimated $5.8 billion dollars in tips each
year if the Department’s rule goes into effect — with women alone losing an estimated $4.6
billion each year.2

The Department of Labor’s 2011 Final Rule updating the tip credit regulations was a long-
overdue change that harmonized those regulations with intervening statutory changes and
legislative history; clarified that tips are the property of the employee and may not be
confiscated by employers to bolster their profits or subsidize their operating costs; and
strengthened critical wage protections for working people.? The Department cites legal
challenges to the 2011 Final Rule as a primary rationale for its proposed changes.* Pending
litigation challenging a rule is no basis for reversing an agency’s prior position — especially
where one of the two courts of appeals that have considered direct challenges to the 2011



Final Rule agreed with the Department’s prior view that the 2011 Final Rule is a valid
exercise of agency discretion.>

The Department also points to changes in state minimum wage laws that have reduced the
number of employees who may claim a tip credit under the FLSA as a reason to revisit the
2011 Final Rule.t This is also not a credible basis to reverse the Department’s prior
position. Weakening federal standards in response to the enactment of stronger state-law
protections is antithetical to one of the fundamental goals of the FLSA, which “is to
establish a national floor under which wage protections cannot drop.”” It would turn
congressional intent on its head for the Department to lower federal standards under the
FLSA in response to state-law developments that aim to provide greater protections for
working people.

The Department should withdraw the NPRM, and instead focus on advancing policies that
strengthen — rather than undermine — the ability of people working in low-wage jobs,
including tipped workers, to support themselves and their families.

L. The Proposed Rule would increase economic insecurity for tipped workers,
the majority of whom are women.

Women — predominantly women of color — represent nearly two-thirds of tipped workers
nationwide. In 32 states, at least 7 in 10 tipped workers are women. As the federal
minimum cash wage for tipped workers has been stuck at $2.13 per hour for over 25 years,
poverty rates for tipped workers are more than twice as high as rates for working people
overall.® In fact, 71 percent of restaurant servers nationwide are women making an average
of $15,814 a year.® The poverty rate for women in a $2.13 tipped wage state is 13 percent
higher than in a state with a single minimum wage.'° The data is even worse for women of
color in tipped occupations, who experience a poverty rate of nearly 25 percent in states
with a $2.13 tipped wage."

Overall, it 1s estimated that workers will lose $5.8 billion dollars annually as tips are
shifted from workers to employers. Of that $5.8 billion, nearly 80 percent — $4.6 billion
dollars — would be taken from women." As recognized in the NPRM, working people in
tipped occupations rely on tips as a major source of income. The National Employment Law
Project and Restaurant Opportunities Centers United (ROC United) estimate that tips
typically represent close to 60 percent of hourly earnings for servers and 54 percent for
bartenders.” Tipped workers rely on their tips to afford basic expenses, like utilities, rent
and food. And given that mothers are breadwinners in half of families with children, women
in particular need tips to support their families and afford these basic expenses. Low wage
workers also struggle to pay for health care, and losing tips they currently rely on may
mean not receiving health care services, including preventative services, screenings and
reproductive health care services, they need. Thirty-seven percent of Black women and 42
percent of Latinas making less than 200 percent of the federal poverty level (FPL) report
they have delayed or skipped getting needed health care because of the cost.1® Delaying or
skipping reproductive health care in particular can further undermine a woman’s economic
stability by undermining her ability to plan if and when to have a family. Reducing the



amount of tips that working people can take home to their families will undoubtedly harm
this already financially insecure workforce, pushing many further into poverty.

Il The Proposed Rule Exacerbates the Vulnerability of Women in Tipped Jobs
to Sexual Harassment and Assault.

Sexual harassment is pervasive in the restaurant industry and other industries where
women rely on tips to survive. Women who rely on tips for much of their income often feel
forced to tolerate inappropriate behavior from customers and employers so as not to
jeopardize that income. A study conducted by Hart Research Associates found that 40
percent of women in the fast food industry have reported facing sexual harassment while on
the job.® Another study by ROC United and Forward Together found that the
overwhelming majority of tipped restaurant workers have experienced some type of sexual
harassment or assault in the workplace.”” Furthermore, Equal Employment Opportunity
Commission (EEOC) data shows that workers in the accommodation and food service
industry — predominantly women — filed more sexual harassment charges than any other
industry between 2005 and 2015.% In 2015, the EEOC received 5,431 complaints of sexual
harassment from women, and of the 2,036 claims that listed an industry, nearly 13 percent
came from the hotel and food industry — more than came from any other industry.1®

Reliance on tips creates strong financial incentives to endure harassment from customers
and employers. The power dynamic in tipped industries impacts every major workplace
relationship, with restaurant workers reporting high levels of harassing behaviors from
management (66 percent), coworkers (80 percent), and customers (78 percent).? Victims of
sexual harassment also face significant disruptions in their jobs as a result of sexual
harassment: 10 percent report cutting back on hours, and eight percent quit their jobs
altogether, further highlighting the connection between workplace sexual harassment and
economic security.?'

Increasing employers’ power, by way of tip theft, will likely only multiply the incidence of
sexual harassment by placing employers in complete control over whether workers can keep
their tips and maintain their livelihood. When employers have a direct stake in a worker’s
tips, as this rule would allow, tipped workers will face even greater pressure to accept
customer and employer harassment without complaint so as not to risk losing tips to their
employer. The proposed rule would make women who depend on tips to support themselves
and their families more vulnerable to harassment and exploitation at the hands of both
their employer and customers.

. The NPRM would allow employers to pocket tips and further exploit
workers.

While the NPRM suggests that the Department’s rule change is motivated by a desire to
allow employers to decrease wage disparities between front- and back-of-house workers
through tip pooling arrangements, such arrangements are already permissible under
existing regulations if employees agree. Allowing employers to require redistribution of tips
to back-of-house workers merely provides an incentive for employers to keep base wages
low for cooks, dishwashers, and others, subsidizing back-of-house earnings from bartenders
and wait staff tips rather than paying a higher wage. Restaurant jobs are currently among



the lowest paid in the country; of the 30 lowest paid jobs in the country, 13 are in the
restaurant industry and nine are tipped positions.?2 The proposed rule would allow
employers to use tips as a new source of revenue, only further driving down wages.

Evidence shows that even under current labor laws, employers continue to illegally pocket
workers’ tips. One study of workers in Chicago, Los Angeles and New York found that 12
percent of tipped workers had wages stolen by their employers or supervisors.2* The
Department even acknowledges in its NPRM that its proposal could allow employers to
“circumvent the protections of section 3(m) [of the FLSA]...by utilizing its employees’ tips
towards its minimum wage obligations to a greater extent than permitted under the statute
for employers that take the tip credit.”?* Based on this proposed rule, employers could take
tips earned one week to subsidize payment of all or some of the minimum wage the next
week, and so on. Allowing employers to engage in such a practice leaves millions of tipped
workers — the majority of whom are women — without income they legitimately rely upon.

V. The Department failed to engage in necessary quantitative analysis of the
Proposed Rule.

In a highly unusual move, the Department has failed to even attempt a quantitative
analysis of the costs and benefits of the proposed rule, as required under Section 1(c) of
Executive Order 13563.% Despite the lack of analysis from the Department, the impact of
the rule is quantifiable, as shown by the Economic Policy Institute, which conducted such
an analysis. It would be arbitrary and capricious for the Department to proceed with its
rulemaking without understanding the proposed rule’s effect on the working people it is
charged with protecting.

The Proposed Rule would cost women in tipped positions $4.6 billion dollars each year,
likely exacerbate sexual harassment and allow employers to exploit workers further. We
strongly urge the Department to withdraw the proposed rule, and focus its energies on
promoting policies that improve economic security for women and all people working in low
wage jobs. If you have any questions regarding these comments, please contact Sarah
Fleisch Fink, Director of Workplace Policy and Senior Counsel
(sfleischfink@nationalpartnership.org) or Alex Baptiste, Workplace Policy Counsel
(abaptiste@nationalpartnership.org).

Sincerely,
National Partnership for Women & Families
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