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Learning Our Lesson: COVID-19 Emergency
Paid Sick and Family Leave Showed the Value
of a Robust, Permanent Paid Leave Policy

By Jessica Mason
JUNE 2023

The end of the federal public health emergency for the COVID-19 pandemic on May 11,
2023 closes out an unprecedented period of innovation and action to advance public
health and economic security in the United States — including the nation's first-ever
national paid sick days and paid family leave policies. The experiments of the past three
years offer policymakers a unique opportunity to learn from what worked so that we can
be ready for the future, from the everyday demands of work, health and caregiving to
the unpredictable needs of the next pandemic.

Lack of universal access to paid sick days for short-term illness increased the risk that
COVID-19 would spread in workplaces. Lack of paid family and medical leave for serious,
longer-term illness and family caregiving needs meant that widespread illness and
school and child care closures would disrupt employment as well as economic security
for millions. And without national policies in place, employers who wanted to support
sick and caregiving employers would face administrative challenges and potentially high
costs. Responding to this clear and urgent need, lawmakers created the United States'
first-ever federal program for emergency paid sick days and paid family leave as part of
the Families First Coronavirus Response Act (FFCRA), amended by the Coronavirus Aid,
Relief, and Economic Security (CARES) Act.” This program was in effect from April 1,
2020 to September 30, 2021, with the employer mandate to provide leave expiring after
December 31, 2020, and tax credits for voluntary coverage continuing into 2021.2

This brief reviews the research and evidence about workers’ and employers’ need for
and use of emergency sick and family leave, implementation and enforcement, and the
costs and benefits of the program. It also shares qualitative findings from 20 interviews
with workers who met FFCRA eligibility criteria, to better understand experiences of
workers who had expanded access to paid leave and those who had unmet needs for
leave in 2020.
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Summary of Findings

Because the United States did not have any national earned sick time guarantee or paid
leave policy prior to the pandemic, policymakers had to choose an approach based on
what could be implemented quickly, rather than what would work the most smoothly (in
terms of ease of program use) or effectively (in terms of having the largest impact) for
all stakeholders. That constraint led to a program design that worked relatively well for
workers and public health in the short term, but would need significant improvements
and changes to meet employers’ and workers' long-term needs.

The emergency paid sick and family leave program was effective at protecting public
health, initially reducing the spread of the coronavirus by an estimated 15,000 cases per
day in states that had previously not had paid sick leave laws.? This benefit would have
been even greater if the program had not severely restricted eligibility — less than half of
workers were covered — and a more substantial public education campaign had ensured
workers and employers knew about the program.

For eligible workers, the program not only provided paid sick days and family leave to
some workers who had not previously had access, but also supported workers' health
needs as the pandemic extended through 2020, including by supplementing existing
leave banks at a time of unprecedented need. By June of that year, an estimated one
million eligible workers per month were still able to take paid sick days and family leave
(primarily for iliness or quarantine) thanks to the emergency program.* Workers'
economic security also benefited from the wage

replacement and from the ability to keep their “Taking a paid leave was for my
jobs, and workers who took leave reported family, thank God | was there for
greater peace of mind. But their use of paid them."

family leave for child care purposes was limited,
perhaps due to low wage replacement and little
awareness.

— “Amina”

In the absence of a pre-existing earned sick time

mandate to clarify employer obligations or a federal paid leave agency to administer a
universal paid leave program, employers were tasked with implementing these new laws
on their own. Less than 7 percent of employers claimed the tax credit that was offered
to them to offset the cost of providing leave, and uptake was especially low among
small employers.®

In addition, even though tax credits continued to be available for employers who opted
to provide emergency leave after the mandatory program ended, there is no evidence
that tax credits without a mandate incentivized employers to maintain or increase paid
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leave on a permanent basis. However, evidence from both workers and employers in
states with already-existing paid leave programs — which manage applications for leave
and payment of benefits — indicates that such programs worked well.

In conclusion, emergency paid sick days and paid family leave provided significant
benefits to public health and workers, despite confusing and restrictive eligibility criteria
and poor outreach and education. In the future, emergency paid sick days laws would
be most effective if they are inclusive of all working people and layered on top of an
existing permanent paid sick days policy and a publicly-administered paid family and
medical leave program. These permanent policies would set a baseline to ensure that
the United States is prepared for a crisis while meeting the everyday needs of workers
and their families as well as small businesses.
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Emergency Leave Provisions of the Families First Coronavirus Response
Act

The Need for Emergency Paid Sick and Family Leave

As of March 2020, one in four private sector workers — an estimated 30 million workers —
did not have access to paid sick days at their job,® posing a risk to public health:
workplace contacts are a common vector of transmission for infectious disease,
including for the novel coronavirus,” and the United States’ lack of adequate sick leave
had previously been shown to worsen the spread of flu-like illness.? Six in ten civilian
workers did not have short-term disability insurance for longer-term illness. Nearly eight
in ten civilian workers did not have paid family leave through their employer.® Yet in
more than 70 percent of households with children under 18 — some 48 million
households - all parents were in the labor force,'® meaning that widespread school and
child care closures had serious impacts on employment.

The absence of basic health and caregiving protections was, and three years later
continues to be, especially concentrated among workers of color, with nearly half of
Latinx workers and more than one-third of Black workers reporting no paid time away
from work of any kind."" Workers with less than a high school education and those
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without health insurance are also less likely to have paid sick leave.'> Occupational
exposure has been a driving factor in the heightened rates of coronavirus infections and
death from COVID-19 in communities of color.' Black, Latinx, Native, Asian and Pacific
Islander people make up disproportionate shares of workers in essential jobs such as
essential retail, transportation, building cleaning and maintenance, child care and health
care support (including in long-term care and home health care).™

Emergency Sick and Family Leave

FFCRA (amended by the CARES Act) established a right for covered and eligible workers
to take to up to 10 days of paid sick leave for their own pandemic-related illness or
quarantine, for care for an ill or quarantined individual, or for child care due to school or
child care closure, and up to 10 additional weeks of paid family leave for child care due
to school or child care closure. The law covered state and local government agencies,
most federal agencies and private sector employers with fewer than 500 employees.
Workers taking paid family leave for child care were eligible for job protection rights
under the Family and Medical Leave Act, which was amended by FFCRA. For workers
taking paid sick leave, FFCRA included provisions for anti-retaliation, job protection and
that workers could not be required to use up existing leave banks or find a shift
replacement as a condition of taking leave.

All employees of covered employers were potentially eligible for 10 paid sick days, and
those who had been employed for at least 30 days for 10 weeks of paid family leave.!
However, employers were permitted to exempt employees who were deemed to be
health care providers or first responders from all forms of leave. Moreover, employers
with fewer than 50 employees could exempt themselves from providing child care leave
if it would jeopardize their viability.'® Additionally, in order to qualify for any form of
emergency paid leave, a worker's worksite had to be open, and the worker had to be
unable to telework, as well as have a qualifying reason for leave related to illness,
quarantine or family care."’

Notably, an eligible worker could use emergency paid sick leave to care for any
immediate family member, someone who regularly resided in their home, or someone
whose relationship to the worker created an expectation of or dependence on the
worker's care.'® This definition of family member was broader than that in the Family
and Medical Leave Act, which limits "family" for the purposes of leave to only a worker's
parent, spouse, minor son or daughter, or disabled adult son or daughter who is
incapable of self-care.’

Leave was required to be paid directly by the employer. Sick leave for the worker’'s own
health needs was paid at 100 percent of the worker's usual wages, up to a cap of $511

per day (2020 dollars). Paid sick leave for the other purposes and paid family leave were
paid at two-thirds of usual wages, up to a cap of $200 per day. Private sector employers
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were eligible for immediately refundable tax credits worth 100 percent of qualified
wages, plus qualified health care plan expense and Medicare tax attributable to those
wages paid for any form of emergency leave.?°

These provisions went into effect on April 1, 2020; the employer mandate sunset on
December 31, 2020; and the tax credits sunset on September 30, 2021 after being
expanded on April 1, 2021.

Extent of Coverage

As of March 2020, there were approximately 5.2 million private sector employers with
fewer than 500 employees,?' as well as local, state and federal government employers,
which would have been covered by the law. Due to a lack of data collection about
employers' use of exemptions, as well as the Department of Labor’s broad interpretation
of exemptions in the statute,?? it is difficult to determine the precise number of workers
covered. An estimated 22.2 to 60.6 million private sector workers® and 22 million public
sector workers?* should have been eligible for emergency paid sick and family leave.
Approximately 68 million private sector workers
were excluded from coverage because they were
employed by large employers. An estimated nine
million workers were subject to potential
exemption from sick days or family leave by their
employers as health care providers or first
responders,?® and up to 33.6 million employed
by small employers could have been exempted
from the paid family leave provision.?
Particularly concerning in the context of a public
health emergency in which health workers were
especially vulnerable to exposure and illness, an
— “Katie,” an Asian American woman in her estimated one in four workers in the health care
20s who was a public health student working .
at a hospital in 2020 sector were potentially excluded from
eligibility.?” By one estimate, just 30 percent of
workers were likely eligible.?®

“I know it was so bad, but |
couldn’t get time. | couldn't get
any time to properly rest and
recover. [...] Within the hospital |
saw my residents who were
employed still not take their sick
days off, which is absolutely
horrifying and deplorable because
they look after people who could
die because they contact illnesses.

Emergency Leave's Impact as a Pandemic Response

In the context of a pandemic, the primary measure of success for an emergency policy is
whether it helped protect public health, such as by limiting the spread of iliness and/or
by improving health outcomes of ill people. In addition, a successful pandemic policy
might mitigate secondary effects of the pandemic, including mitigating negative
economic impacts on workers and employers. The evidence is clear that emergency paid
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sick and family leave achieved some success on both primary and secondary measures,
despite its flaws.

Reduced COVID-19 Infections and Increased Leave-Taking

First and foremost, emergency paid sick leave did cut the number of coronavirus
infections shortly after implementation, reducing spread by an estimated 400 cases per
day in states where workers newly gained access to paid sick leave after the law went
into effect, or approximately 15,000 cases per day nationally.?® This finding reinforces a
large body of research showing that paid sick leave reduces the spread of infectious
disease, including flu-like illnesses.3°

Other research also indicates that emergency leave achieved this reduction in iliness by
enabling more workers to stay home while ill or quarantined. Analysis of Current
Population Survey data suggests that workers primarily used emergency sick leave (not
leave for child care).3! Men and women used emergency leave about equally, as did
workers with and without minor children.?? Leave-taking patterns suggest that the
additional bank of leave provided by FFCRA enabled eligible workers to better manage
their leave-taking throughout a year that brought elevated health and caregiving
demands, while workers who weren't covered exhausted their available leave early in the
year. By June 2020, workers overall were 51 percent less likely to be on a paid leave than
in previous years — but the workers most likely to be eligible for FFCRA leave were about
68 percent more likely to be on a paid leave in June 2020 compared to pre-pandemic
baseline rates.3® (Note that this increase is only large in relative terms: just 1.31 percent
of employees were out on a paid leave in a given week in June 2020, compared to 0.89
percent previously.)** As of June 2020, an estimated one million workers per month took
paid leave thanks to the FFCRA program.3®

Limited, Temporary Expansion of Employer Leave Policies

Available evidence suggests that FFCRA did cause some employers to increase their paid
sick leave benefits, whether to comply with the law (for employers under 500
employees) or because the law created some form of indirect pressure such as market
competition over benefits or norm-setting (for larger non-covered employers). However,
further research would be needed to confirm that it was FFCRA that caused these policy
changes, rather than pressure from workers or the public, new state and local laws
mandating leave, or other factors. Importantly, even though the tax credits continued to
be available throughout 2020 and 2021 for employers who voluntarily provided paid
sick and family leave, most of the increases in leave access seem to have been
temporary.

As of March 2020, 25 percent of private sector workers had no paid sick leave, and
among the other 75 percent, the median number of days available was just six3® — far

NATIONAL PARTNERSHIP FOR WOMEN & FAMILIES ISSUE BRIEF EMERGENCY PAID SICK AND FAMILY LEAVE 6



short of the two weeks recommended for quarantine or recovery from even a mild case
of COVID-19. The Bureau of Labor Statistics found that between March and May 2020,
25 percent of establishments made changes to their sick leave plans (see Chart 1). About
9 percent of establishments overall added more than ten paid sick days, exceeding
FFCRA's requirement. Another 5 percent (4.1 percent of smaller employers and 27.5
percent of larger employers) added between six and ten days, potentially meeting
FFCRA's standard.?” However, the majority of employers reported not adding any
additional paid sick leave.

Chart 1. Share of establishments reporting changes to paid and unpaid sick leave and
number of paid sick days added.

Changes to Sick Leave Plans in 2020, by Firm Size
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Most employers that expanded sick leave benefits — 90 percent — reported that these
changes would be temporary.3® In fact, by March 2021, the National Compensation
Survey found that 77 percent of private-sector workers had paid sick leave, up only two
points from the previous year, and this increase was not concentrated among smaller
employers.3

These limited expansions may also have left behind some of the workers least likely to
have had paid sick and family leave previously. A large-scale study of workers at large
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service-sector employers, such as Walmart, Kroger and McDonald's, found that only 17
percent reported any increase in access to paid time off, and these increases were
concentrated at firms that had already offered some paid sick leave. Women of color
were least likely to report gaining access to paid time off (13 percent, compared to 14
percent of white women, 18 percent of men of color and 21 percent of white men).*°

Workers' Leave Experiences

Unfortunately, workers' leave claims under the FFCRA leave program could not be
directly or precisely measured, unlike most states' paid family and medical leave
programs, which create administrative data records thanks to their centralized
application processes, allowing for tracking of leave-taking patterns during the
pandemic.*’ While some data is available regarding employer utilization of tax credits, it
is not known how many leaves these tax credits represent, what share were for leaves of
different types or purposes or other more detailed data about the leaves for which tax
credits were claimed.*?

Keeping those caveats in mind, evidence indicates that a small but meaningful share of
workers did take emergency leave. One survey-based estimate found that 5.4 percent of
workers nationwide (approximately eight million) used emergency sick leave in 2020.%3

Workers Valued Emergency Leave

Interviews with workers who took paid leave for COVID-19 illness or caregiving revealed
several themes.*

Workers who were able to take paid leave strongly appreciated it not only for its
direct financial benefits, such as being able to pay bills or not lose a job, but also
for supporting their health and family relationships.

For "Amina,"* a Black woman in her late twenties who worked in an engineering firm,

paid leave provided irreplaceable time to care for her mother-in-law, who had since
passed away:

"I had to take some time off and to take care of my mother-in-law, and take care
of my kids and be there for them. [My mother-in-law] was quarantined. So | was
there like, it was not really that | was sitting with her, you know she was
quarantined. | just had to be there [...] Like, she needs a family member to be
around just to hear our voice [...] and do things for her. [...] Taking a paid leave
was for my family, thank God | was there for them."

"Keith," a Black man in his early thirties who worked in business administration,
recounted a harrowing experience of extended hospital isolation when he developed
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COVID-19. Even so, without paid leave he would have needed to find work while in the
hospital:

"l was isolated and also taken care of by the hospital | was isolated in. It was a
very, very, very bad experience. Being away from my kids and my home, | [...] was
praying not to die. [...] [Without paid leave,] | would have felt very bad. | would
have felt like quitting my job. | would also look out for a job while | was in the
hospital. Look out for ways, a way to provide for my family."

Workers who had been sick with COVID-19 generally reported needing more than
two weeks of leave, particularly if they had more than one caregiving issue arise
during the year.

"Ruben," a Latino man in his 30s who worked in IT, had to take about three weeks off in
spring 2020 when he fell ill with COVID-19, including a short hospital stay. That leave
was paid, and he said it had been enough time to recover. But later in the year, his
father got COVID-19 and needed care during his isolation. This time, his manager
denied his request for leave:

"l informed my manager, but he just told me that | cannot take time off, you
know. [...] I think [my employer] could have done more, you know. It wasn't

exactly as | expected. | can say that | expected more. There wasn't too much
support in that period."

Workers who had family caregiving needs were more likely to report challenges
accessing leave than those with their own medical needs.

"Natasha," a Black woman in her mid-twenties, worked as a receptionist for a health care
provider, and needed two months of leave to care for her grandmother while she was ill:

"l used to do like everything, from bathing, to feeding, to taking her to the
hospital in, like, | did everything for her. [...] It was hard for me to explain to my
supervisor that [...] my grandmother has got COVID. And [...] you find that most
of the workplaces don't give paid leaves. So | had to convince them and tell them,
you know, I'm the breadwinner. My grandmother depends on me. But after some
time, we agreed and | got the paid leave. So at least | had some time to, some
time with my grandmother, and at least | had some money to take care of her."

Limited Emergency Leave Left Significant Unmet Need

While emergency leave had significant value for workers who were able to take it, the
estimated utilization rate is significantly smaller than the likely scale of need, and
numerous sources point to a sizable amount of unmet need even while the program
was in effect. Lack of systematic data makes it difficult to estimate how much unmet
need was from workers who were simply ineligible for emergency leave, and how much
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may have been due to lack of awareness, issues with employer compliance or
exhausting the amount of leave provided.

In a survey of adults aged 18-64 about their behavior from March 2020 to late July 2020,
9 percent reported taking a leave from work for their own illness, 4 percent to care for
an ill family member and 5 percent for child care. One-fifth to one-third of these leaves
were not paid. 20 percent of respondents reported having needed leave but not taking
it, most often because they could not afford to lose income or feared job loss or
retaliation.*® A survey of essential workers in late April to early May 2020 found that just
one-third (34 percent) strongly agreed with the statement that they would receive some
compensation if they took a day off of work because they had a fever, while just over
one in ten (11 percent) strongly agreed that they would go to work with a fever.#’

A few workers interviewed reported losing their job due to COVID-19-related needs for

which they were likely eligible for job-protected emergency leave. For example, "Tim," a

Black man in his mid-20s who worked in IT, got sick with COVID-19 and also had to care
for his grandfather.

"I had to take care of my grandfather. So you go on leave for only like two days,
three days. And that persisted. Then | got COVID and you see, the hours you're
working can't help them, the employer, no more. So he just told me that | needed
to take the break so they can find someone better. Someone who can work.
That's basically it. | lost my job."

The need for FFCRA-type leave persisted long after the program expired, particularly for
low-paid workers and workers of color who are least likely to have employer-provided
paid leave. For example, in mid-December 2020, 6.6 million adults were not working
because they were sick with or caring for someone with COVID-19.4® At the height of
the Omicron wave in late 2021, this figure climbed to nearly 8.8 million,
disproportionately Latinx and Black workers; less than half reported being able to use
their regular income source to meet their spending needs.*°

Improving Agency Implementation and Enforcement
Stronger Enforcement Needed

One potential barrier to workers’ utilization of leave is employers failing to follow the
law. While WHD took some steps to enforce workers' rights to leave, more could have
been done.

The Department of Labor (DOL) chose to stay enforcement immediately after the law
went into effect, only beginning enforcement action on April 18, 2020. As of September
16, 2020, WHD reported having received 4,233 FFCRA paid leave complaints, 82 percent
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of which resulted in a compliance action. WHD also appears to have initiated 4
compliance actions.>® Of the 3,463 compliance actions WHD has undertaken, the
enforcement action used in the vast majority (2,811) is conciliation, another 623 involve
office audits, 12 limited investigations, and just 17 full investigations. As of September
16, 2020, 2,398 (69 percent) of all compliance actions had been concluded.”' A review of
DOL press releases finds that through the end of 2021, WHD had identified FFCRA paid
leave violations affecting 260 employees at approximately 63 employers and had
restored just over $250,000 in back wages to individuals who were wrongfully denied
leave.>?

It is difficult to estimate a baseline for enforcement of a new law implemented during a
pandemic, but comparing the number of complaints made to much longer-standing
wage and hour laws with much broader public awareness suggests that workers have
faced difficulty accessing leave. Over the decade before the pandemic, WHD had
typically completed 10,000 to 12,000 cases with minimum wage violations each year,
and a similar number of cases with overtime violations®® and addressed approximately
1,200 to 2,000 FMLA complaints (although this number has declined in the past few
years).>* Compared to a typical year for FMLA, WHD fielded two to three times as many
worker complaints about FFCRA leave. It seems likely that without the legally mandated
right to leave established by FFCRA, and enforcement by WHD, few of these workers
would have been granted their paid leave time or reinstatement to their job.

Evidence from legal services similarly points to employer compliance with leave laws
being a significant issue. Litigation tracking by the firm Fisher Philips found that in 2020,
issues related to remote working and leave were the most common type of employment
litigation related to COVID-19.> In an analysis of calls to its legal helpline, A Better
Balance reports receiving several hundred calls related to leave needs, with a
disproportionate share coming from workers of color.*®

This evidence, while limited, suggests that the financial incentive of FFCRA tax credits
was not enough on its own to encourage all covered employers to provide paid sick or
family leave to workers in need during the pandemic. Workers' need for legal
protections and support from WHD when seeking emergency sick and family leave
appears comparable to the needs faced for other health and caregiving needs under
FMLA. If the emergency paid sick and family program is extended, it will be critical to
renew its anti-retaliation and job protection provisions as well as the employer tax
credits. In addition, both workers and employers would likely benefit from additional
outreach and compliance support.

Low Public Awareness Limits Program Benefits to Workers and Employers

Workers and employers also needed to know about FFCRA leave in order to fully benefit
from it, but public awareness appears to have been generally low. In an April 2020 poll,
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26 percent of U.S. adults reported hearing “not much” and 20 percent “nothing at all”
about emergency paid sick and child care leave.>” Another survey conducted between
October and December 2020 found about 45 percent of workers had heard of federal
emergency sick leave.”® Public knowledge of other laws can be much higher: for
example, about three-quarters of workers — and 85 percent of eligible employees — are
aware of the Family and Medical Leave Act.*®

The Wage and Hour Division (WHD) of the

Department of Labor reports having conducted Jessica: “Did you know that
2,160 outreach events as of September 16, 2020, Congress had passed a law
such as webinars, presentations and compliance requiring employers to provide
consultations,®® and that approximately 18,000 paid time off for Covid-19?"

public service announcements had been aired on
radio, on television and online as of October 12,

2020.%" Information was not provided on the “Tim": “I think | just heard it from
numbers of employees or employers reached; you. Maybe I should sue
whether particular regions, communities, someone?”

industries or occupations were targeted; in which
language outreach was conducted or other
relevant information that would help determine potential gaps in outreach efforts.

Employer Experiences with Emergency Leave

Workers needing paid sick days and paid family and medical leave to manage
pandemic-related health and caregiving needs was a common experience for
employers, survey evidence shows. But while employers clearly needed policy support to
address those needs, the evidence indicates that the design of the FFCRA emergency
paid sick days and paid family leave program fell short for many employers, particularly
smaller firms. In the absence of an existing federal program for paid leave or a
permanent baseline standard for paid sick days, the FFCRA approach - requiring
employers to create a new paid sick days benefit and administer paid family leave, and
offering tax credits to cover their costs — did allow the new program to stand up quickly.
But the data show that having an existing state paid leave program to build on top of in
an emergency offers a model that responds faster and is more favorable for employers
and workers.

A Significant Share of Employers Experienced Workers Needing Emergency Leave

Similar to data on workers' needs, there is little systematic data available about the
number of employers that had employees take emergency leave. But surveys suggest
that at a substantial share of employers, one or more employees took leave for FFCRA-
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type purposes in 2020. A Morning Consult survey of small business owners conducted in
April 2020 found that just over six in ten reported at least one employee had taken leave
for personal iliness because of COVID-19, and six in ten that at least one employee to
care for a child or ill family member.%? Asking more specifically about FFCRA
experiences, an NFIB survey of small employers found that as of August 2020, shortly
after the expiration of the program, one in five (21 percent) reported having at least one
employee take paid sick leave or paid family leave through the FFCRA.®* GAO also found
that one business community representative reported that the paid leave tax credits
were helpful with employee retention as well as firms' finances.®*

Tax Credit Utilization Was Low, Especially by Small Employers

Given that workers' use of sick and family leave was common, employers' utilization of
FFCRA tax credits for emergency leave was notably low. GAO reports that for the entire
2020 tax year — including both the period of mandated emergency leave from April to
July and the remainder of the year, when employers could claim credits for voluntarily
provided leave — 1.5 million employers claimed $9.8 billion in tax credits.®® This total is
less than 10 percent of the $105 billion CBO anticipated when the mandatory program
was initially scored.®® There were approximately 5.2 million private sector firms with
fewer than 500 employees in 2020,%” meaning only around one-quarter of employers
covered by the law claimed a credit.

GAO could not determine an uptake rate due to a lack of data on employer eligibility.
However, an analysis prepared for the Office of Tax Analysis estimates that between 3.7
and 6.8 percent of employers claimed a tax credit for emergency leave in 2020. This
analysis also found that larger employers were more likely to claim a credit (up to the
employer size threshold for eligibility), suggesting that a tax credit model for funding
paid leave was particularly unhelpful for the smallest employers.®® GAO also found that
several of the industries most affected by the pandemic were not among the highest
claimants of the tax credit.®

It is important to note that low tax credit uptake by employers does not necessarily
mean that their workers were not taking emergency paid sick days or family leave.
Indeed, a survey by the National Federation of Independent Business (NFIB) found that
as of mid-August, just three in ten small employers who had had an employee take
leave (30 percent) reported having claimed a tax credit or advance refund.”® Tax credit
filings may thus undercount the number of employers that provided FFCRA leave. This
gap suggests a mismatch between the intent of the policy — to provide paid leave
necessary to workers and public health in a way that did not overburden employers —
and the outcome.

Uptake of the paid leave tax credit could be depressed for a number of factors. One
possibility is that emergency legislation established several programs simultaneously
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that may have covered some overlapping purposes. For example, employers who used
PPP funds to cover leave expenses would not have been eligible to claim paid sick and
family leave tax credits for the same leave expenses.

Employers may also have experienced barriers to understanding and/or applying for the
tax credits. GAO found some evidence of low awareness about the credits among
employers as well as workers.”! Business groups also reported to GAO that businesses
did not want to devote resources to filing for the paid leave tax credits.”> Employers
(particularly those without professional tax assistance) may have found the tax
paperwork confusing or onerous, or have had concerns about whether accessing this
credit would affect their tax liability in unexpected ways or may not be fully aware of the
program. However, the Office of Tax Analysis estimate did not find evidence that use of
tax preparers increased likelihood of claiming a credit.”®

Other factors that could potentially have contributed to low tax credit use (compared to
initial projections) relate to limitations on workers’ ability to use emergency sick and
family leave. For example, when the bill was initially scored, it was not yet known that
DOL would interpret potential exemptions for health care providers and first responders
so expansively in its regulations, meaning many more workers were exempted than
initially contemplated. DOL regulations and guidance also limited eligibility in other
ways, for example restricting parents from using child care leave for virtual school if in-
person school was offered.’

Finally, unanticipated factors related to the pandemic’s course and its economic effects —
in particular the depth and persistence of shocks to employment — may have meant that
fewer workers than initially anticipated still held jobs from which they could take leave.
In this case, many workers who would otherwise have taken sick or family leave might
have been shifted onto the unemployment system, if eligible. The regulations may also
have contributed to this interaction by specifying that workers were not eligible for
emergency paid leave if their worksite was closed, even for a brief period, or if the
employer did not have work available on a scheduled work day. In such a situation a sick
worker with mounting medical expenses would have been incentivized to simply apply
for unemployment insurance or other assistance.

State Paid Leave Insurance Programs: An Alternative Approach for Longer Leaves

As of early 2020, four states — California, New Jersey, New York and Rhode Island -
already had statewide paid family and medical leave programs in place. These programs
operate as social insurance programs covering most workers and employers, in which a
small payroll tax (generally not experience-rated) supports an insurance fund that pays
out benefits directly to eligible workers. In most states, a state agency reviews claims,
relieving employers from most of the administrative burden of the program. Because
the worker's leave benefit is paid out of the insurance fund, small employers do not

NATIONAL PARTNERSHIP FOR WOMEN & FAMILIES ISSUE BRIEF EMERGENCY PAID SICK AND FAMILY LEAVE 14



need to pay out of pocket, and may instead be able to use the amount saved to "top
up" the employee's benefit, or to cover additional expenses incurred due to the
employee's absence.

Evidence from state paid leave programs indicates that this model has potential to
guide a more nimble national policy for future pandemics or public health emergencies.
For example, claims data from Rhode Island and California shows that workers were able
to begin claiming pandemic-related leaves soon

after the public health emergency began, and

workers received benefits more quickly than the “People are being Stret‘:h?d thin
federal program was implemented.” Research on e\.lerywhere. We're all tak.mg the
small employers in New York and New Jersey found hit. [Not providing benefits to

that support for state paid leave programs actually workers] going to h‘frt your
increased after the onset of the pandemic, employment. It s.gomg to hurt
particularly among employers who had had an your care. It's going to hurt

employee use the state program.’® literally everything. Because, like,
sick workers can only work so

much, and they need to be taken

Conclusion and Recommendations seriously. And this is not a
negotiable issue. This is a
Emergency paid sick and family leave had a fundamental human right.”

measurable public health impact by meaningfully
expanding access to paid sick days and paid family
leave early in the pandemic despite limited eligibility,
the lack of a major public awareness campaign and delayed enforcement of the law.
Aspects of the policy design were also challenging for employers, in particular the
reliance on tax credits to fund the longer paid leave benefits, rather than as a
supplement to a permanent core paid leave program, similar to state policies.

— “Katie”

The specific health and caregiving needs FFCRA leave intended to address are not
entirely in the past — outbreak waves and future pandemics will continue to periodically
impact schools and workplaces, and a growing population is experiencing ongoing
needs related to long COVID. And workers, their families and their employers will
continue to need help navigating myriad other health and caregiving challenges, from
births and adoptions to serious illnesses to end-of-life care. The United States needs
tailored solutions for all of these needs: paid sick days for short-term and routine health
care needs; paid family and medical leave for more serious health and care demands;
and an emergency paid sick leave program that can layer on to these baseline programs
when public health emergencies arise. Lessons learned from the nation's first national
paid sick and family leave program can point the way forward to strong, sustainable and
permanent policy solutions.
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Recommendations for Lawmakers

O Establish a permanent national paid sick days policy that ensures all workers,
regardless of employer size, can earn and use paid sick days outside of a public
health emergency.

O Establish a permanent national paid family and medical leave program that covers all
workers, regardless of employer size. A publicly funded and administered model
similar to state programs would provide coverage for workers' extended needs and
shift some administrative burden from individual businesses to a public agency.

O Establish a permanent emergency paid sick days policy that covers all working
people and immediately goes into effect when a public health emergency is
declared. To make this policy easier to implement for small employers, it should offer
tax credits that are immediately refundable, like in the CARES Act, and include
funding for outreach, education, and technical assistance.

Recommendations for Administrators

O Ensure DOL conducts public education to ensure workers are aware of their rights in
a broad range of languages, using a diversity of channels for outreach (including but
not limited to community-based organizations), and targeting hard-to-reach
communities.

O Ensure DOL and IRS conduct outreach and provide technical assistance to employers,
particularly small employers, to ensure they understand their obligations to provide
leave and can access tax credits in a timely way.

O Require DOL and IRS to collect and report data on employer uptake of tax credits,
including analysis of use by employer size, industry and location, and about the
number of employees, type of leave and amount of leave for which credits are
claimed.
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