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Introduction

In 1964, President Lyndon B. Johnson signed the Civil Rights Act of 1964, prohibiting
discrimination on the basis of race, color, religion, sex, or national origin and creating
the Equal Employment Opportunity Commission to enforce its protections. But even
after the Civil Rights Act of 1964 was enacted, President Johnson’s administration
recognized that more was needed to disrupt the entrenched legacy of discrimination
that had excluded too many from opportunity. Delivering a commencement speech at
Howard University in June 1965, Johnson noted “it is not enough just to open the gates
of opportunity. All our citizens must have the ability to walk through those gates. ... We
seek not just freedom but opportunity.”’

On September 24, 1965, President Lyndon Johnson signed Executive Order 11246.2
Strengthened through amendments over the last 60 years, the order prohibited federal
contractors® from discriminating based on race, color, religion, sex, sexual orientation,
gender identity and national origin and from retaliating against employees for asking
about or discussing their pay. The order also required federal contractors to take
proactive steps to identify and eliminate barriers to equal employment opportunity,
what it termed "affirmative action,” but did not require preferences or quotas. The Office
of Federal Contract Compliance Programs (OFCCP) at the U.S. Department of Labor
enforced these requirements, with the contractors under its jurisdiction employing more
than 20 percent of the overall workforce.*



While Title VII of the Civil Rights Act of 1964 prohibits discrimination,® E.O. 11246
demanded federal contractors do more to demonstrate compliance with anti-
discrimination requirements. The order’s requirements to collect and analyze data and
take proactive action to identify and address potential barriers to equal employment
opportunity, along with the OFCCP’s authority to review contractor data and policies,
deepened accountability across the federal contractor community.

Research demonstrates E.O. 11246's impact on breaking down barriers to employment
for underrepresented groups. According to 2015 study, from 1973 to 2003, the share of
Black and Native American women and men employed by federal contractors subject to
the order’s requirements grew more, on average, than at noncontracting firms.® A
separate 2012 study showed that, from 1973 to 2003, the share of Black women and
men and Hispanic and white women in high-paying skilled occupations increased more
at federal contractors subject to the order’s requirements than at noncontracting firms. ’

Despite the order’s proven success in helping instill better compliance practices, on
January 21, 2025, President Donald Trump issued Executive Order 14173 to revoke E.O.
11246.8 OFCCP remains responsible for enforcing protections for workers with
disabilities under Section 503 of the Rehabilitation Act® and for veterans under the
Vietnam Era Veterans’ Readjustment Assistance Act (VEVRAA).™

While a subsequent President can — and should — issue a new executive order that
restores and strengthens protections under E.O. 11246, a new order would remain
vulnerable to later rescission.

Congress must restore and strengthen requirements originally established under E.O.
11246, as well as the Labor Department'’s authority to effectively enforce these
requirements. While E.O. 11246 was successful in combating discrimination, additional
and modified statutory requirements and enforcement tools can better help workers
and ensure that taxpayer dollars do not support discriminatory employment practices.

This brief discusses and makes legislative recommendations across three areas: (1)
requirements for federal contractors, including non-discrimination requirements, anti-
retaliation requirements and requirements to prevent and remedy discrimination, (2)
applicability and exemptions and (3) compliance and enforcement. Recommendations
are to codify previous policy under E.O. 11246 (or its regulations) or to update previous

policy.
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Requirements for Federal Contractors

As amended, E.O. 11246 mirrored Title VII's prohibitions on employment discrimination
based on race, color, religion, sex, sexual orientation, gender identity and national
origin. However, E.O. 11246, as amended, included additional non-discrimination
protections related to discussing pay and required federal contractors to take affirmative
steps to promote equal opportunity in employment, setting it apart from Title VIl and, as
discussed later, giving the Labor Department unique authority to proactively enforce its
requirements.

Non-discrimination Requirements for Federal Contractors

Despite federal and state non-discrimination laws, employment discrimination —
including harassment, retaliation and unfair treatment in hiring, firing, promotion and
pay — remains a persistent issue in the United States.” Over 40 percent of women and
Black workers report experiencing unfair treatment in their workplace.'? Almost half of
all LGBTQ+ employees and nearly 70 percent of transgender employees report
experiencing unfair treatment at work." In fiscal year 2024, OFCCP recovered $12.1
million for workers for alleged race- and/or gender-based hiring and pay
discrimination.™

Discrimination impacts workers in multiple ways, including by limiting their employment
in higher-paying industries and occupations. For example, construction trade workers
face race- and sex-based discrimination, including harassment." This discrimination
likely contributes to challenges in attracting and retaining women and Black workers in
trade occupations, where workers are typically paid nearly double the average hourly
wage of other jobs that do not require a college degree.'® In 2024, only 4.3 percent of
workers in the construction trades were women."” While labor unions and worker
organizations have taken significant steps to address discrimination, federal intervention
remains critical.’®

Prohibit Contractors from Discriminating Based on Protected Characteristics

As issued in 1965, E.O. 11246 required certain federal government contracts to include
clauses prohibiting contractors from engaging in discrimination on the basis of race,
color, religion and national origin.’ In 1967, President Johnson signed Executive Order
11375, adding prohibitions against discrimination based on sex to E.O. 11246.2% In 2014,
President Barack Obama signed Executive Order 13672 to bar discrimination based on
sexual orientation and gender identity.*!
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While E.O. 11246 aligned with anti-discrimination protections established under Title VII
of the Civil Rights Act of 1964, the order and its implementing regulations explicitly
named a broader list of protected characteristics, such as gender identity, which Title VII
has long been interpreted to include, but is not expressly named in the law.?? Legislation
should include these non-discrimination requirements but also make clear that
Congress intends such requirements to be interpreted in line with Title VII,> except
where there are express statutory deviations.

Recommendation to codify previous policy: To combat discrimination,
expressly prohibit discrimination by federal contractors against any employee or
applicant based on race, color, religion, sex, sexual orientation, gender identity, or
national origin.

Define Sex Discrimination Clearly

E.O. 11246 implementing regulations provided important clarity on the many forms sex
discrimination can take, including distinguishing between disparate treatment
discrimination — where discrimination is intentional — and disparate impact
discrimination — where a seemingly neutral policy or action causes disproportionate
harm to individuals based on a protected trait and cannot be justified by business
necessity.>* The regulations further defined sex discrimination to include, among other
things, discrimination on the basis of pregnancy, childbirth, or related medical
conditions, sex stereotypes and "actual or perceived gender identity or transgender
status.”?> This helped ensure employees of federal contractors were protected against
various forms of sex discrimination. Legislation should include this added clarity on sex
discrimination.

Recommendation to codify previous policy: To ensure consistency and clarity,
clearly define sex discrimination to include discrimination based on pregnancy,
childbirth, or related medical conditions; gender identity; transgender status;
sexual orientation; sex characteristics (including intersex traits) and sex
stereotyping.

Clarify Disparate Impact Protections

As the Supreme Court recognized, discrimination is a “complex and pervasive
phenomenon” most accurately described “in terms of 'systems’ and ‘effects’ rather than
simply intentional wrongs."?® Since the Supreme Court first recognized disparate impact
in the 1971 case, Griggs v. Duke Power Co.,*’ this standard has been a critical tool for
combating discrimination. In 1991, Congress codified it into Title VII,%® and despite the
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Trump administration’s attempt to eliminate the use of disparate impact through
executive order, disparate impact remains a critical and lawful tool.?*

While E.O. 11246 did not explicitly reference disparate impact, its requirement to
monitor employment decisions and systems implicitly encompasses this type of
discrimination.3® E.O. 11246 regulations expressly prohibited both disparate treatment
discrimination and disparate impact discrimination.’

Recommendation to codify previous policy: To ensure workers are protected
against various forms of discrimination, clearly include disparate impact, as
defined under Title VII, as a form of unlawful discrimination.

Clarify Intersectional Discrimination is Prohibited

E.O. 11246 did not explicitly address intersectional discrimination, which is
discrimination based on the combination of two or more protected characteristics, such
as gender and race. Federal courts have recognized that harm against workers may be
exacerbated when negative stereotypes, biases and adverse conduct are directed at
workers with intersecting identities.3? For example, Black women may experience unique
and compounding mistreatment compared to both Black men and white women.3?
Although intersectional discrimination has been increasingly understood and recognized
in the law, many courts and enforcement agencies have struggled to conceptualize the
intersectional identities of plaintiffs and to apply established frameworks for proving
discrimination to the compounded biases they face, making it more difficult for workers
to succeed on intersectional claims.>* Legislation should address intersectional
discrimination.

Recommendation to update policy: To prevent intersectional discrimination
from going unrecognized and unaddressed, explicitly provide that discrimination
is prohibited not just based on one protected characteristic but also because of
the combination of two or more protected characteristics.

Prohibit Pay Discrimination

Although federal lawmakers have long recognized and protected the right of workers to
receive equal pay for equal work, women, workers of color and LGBTQ+ workers
continue to be paid less than their counterparts. In 2024, women working full-time and
year-round were paid 81 cents for every dollar paid to their male counterparts.3 In
2024, Black workers were paid 76 cents per dollar paid to white workers.*® In 2024, the
average LGBTQ+ household was paid 85 cents for every dollar earned by non-LGBTQ+
households.?” Research suggests that discrimination contributes to these pay gaps. For
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example, according to researchers, 38 percent of the gender pay gap is thought to be
due to discrimination.®

E.O. 11246 required contractors to act to ensure workers were not treated in a
discriminatory manner based on protected characteristics in “rates of pay or other forms
of compensation.”*

Recommendation to codify previous policy: To combat pay inequity, prohibit
discrimination in compensation on the basis of race, color, religion, sex, sexual
orientation, gender identity, age or national origin.

Prohibit Retaliation Against Workers Who Discuss Pay

Nearly 60 percent of private sector employees report that discussing wages is prohibited
or discouraged at their workplaces.*® When workers cannot discuss pay — whether due
to an employer policy or fear of reprisal — inequitable compensation can go
undiscovered and unchallenged for years, if ever.*! Workers are less likely to file
complaints and less likely to disclose discriminatory policies and practices to
enforcement agencies during investigations or audits.*?

In 2014, President Obama amended E.O. 11246 to prohibit contractors from firing or
otherwise discriminating against any employee or applicant for asking about, discussing,
or disclosing their own compensation or that of another employee or applicant.** These
provisions provided protections not expressly afforded to workers under Title VII and
the Equal Pay Act. These laws prohibit discriminatory pay but may not always protect
workers against discrimination for asking about or discussing their pay.** Workers
covered by the National Labor Relational Act (NLRA) enjoy the right to engage in
“concerted activity,” which includes the right to discuss pay with other employees.*> But
when an employee asks their manager about their own pay, it may not be considered
concerted activity protected under the NLRA.#¢ Furthermore, the NLRA excludes
numerous categories of workers that may be employed by federal contractors, including
agricultural workers and supervisors.*’ Legislation should prohibit retaliation for asking
about or discussing pay.

Recommendation to codify previous policy: To help workers discover potential
pay discrimination, prohibit federal contractors from discharging or
discriminating against any employee or applicant for inquiring about, discussing,
or disclosing their compensation or that of another employee or applicant.
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Prohibit the Use of Compensation History

Because women workers and workers of color — particularly women of color — earn less
than their counterparts in virtually every industry and occupation, reliance on prior
salary can perpetuate gender and race-based wage gaps.*® Recognizing the harmful
effect of prior salary inquiry and reliance, in January 2024, the Federal Acquisition
Regulatory Council (FAR Council) issued a proposed rule*® that would have prohibited
federal contractors from seeking and considering compensation history when making
employment decisions. In January 2025, before the Trump administration took office,
the FAR Council formally withdrew the proposed rule.>

Recommendation to update policy: To prevent the perpetuation of pay
discrimination, prohibit federal contractors from seeking or requesting an
applicant’s compensation history or relying on their prior compensation for
employment decisions.

Require Salary Ranges in Job Postings

Practices promoting pay transparency, including requiring compensation disclosure in
job postings, can help combat gender- and race-based pay disparities.>' Specifying clear
compensation expectations in job postings can change or reduce bias in pay
negotiations.> This is crucial for women and people of color, who are more likely to face
backlash from their potential employer when they do attempt to negotiate.>> When
negotiations do take place, clearly delineating the range in which negotiation can occur
“can inform an opening offer that is less tied to [an applicant’s] previous pay levels or
personal identity.”>* The much narrower wage gap in the public sector,” where agencies
have typically had more transparent and public pay structures, is further evidence that
salary range transparency can help address unlawful pay discrimination.

The January 2024 FAR Council proposal would have also required disclosure of salary,
wage and benefits information in all advertisements for job openings related to a
federal contract.®® Legislation should require disclosure of compensation information.

Recommendation to update policy: To help workers negotiate fair salaries that
help close wage gaps, require federal contractors to provide in job postings a
salary range that reasonably reflects expected compensation and a description of
benefits or other forms of compensation.
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Anti-Retaliation Requirements

According to the EEOC, retaliation has been the most frequently alleged basis of
discrimination for more than a decade, consistently accounting for between 40 and 55
percent of all complaints filed with the EEOC.>” When workers fear negative
consequences from asserting their rights or speaking up about unlawful practices,
discrimination can go unchecked and systemic inequities can remain hidden. Retaliation
also undermines enforcement agencies’ ability to uncover systemic discrimination. Fear
of reprisal produces a chilling effect that discourages other employees from reporting
violations or assisting investigators.”® Research also shows that workers who experience
or witness retaliation suffer measurable declines in job satisfaction, career stability and
mental health.>®

E.O. 11246's implementing regulations barred retaliation against employees or
applicants who engaged in protected activity, including filing complaints or participating
in investigations.®® Legislation should include these anti-retaliation protections.

Recommendation to codify previous policy: To prevent retaliation, prohibit
contractors from harassing, intimidating, threatening, coercing or discriminating
against any worker who takes part in protected activity, including exercising their
rights, filing a complaint, assisting or participating in an investigation or
compliance evaluation or opposing any practice made unlawful under any
Federal, state or local law requiring equal opportunity.

Requirements to Prevent and Remedy Discrimination

In addition to banning discrimination, E.O. 11246 held federal contractors to a higher
standard for demonstrating compliance by requiring them to regularly review their
employment practices for potential discrimination and make good-faith efforts to
remedy problems they identified. The order’s implementing regulations addressed three
key practices collectively labeled “affirmative action”: evaluating utilization and
representation; conducting statistical and other analyses of hiring, promotion, pay and
other employment practices for potential discrimination; and taking proactive remedial
steps to remove barriers to equal opportunity. These requirements to prevent and
address potential discrimination reflected the fundamental premise of the order — that
companies that do business with the federal government needed to actively
demonstrate they were maintaining fair workplaces.
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Under the order’s regulations, non-construction (supply and service) contractors with 50
or more employees and federal contracts of $50,000 or more were required to develop
and maintain a written Affirmative Action Program (AAP) for each establishment.®” AAPs
had a “diagnostic component” aimed at helping to identify underrepresentation.
Contractors were required to group jobs with similar content, responsibilities, pay, and
career opportunities together and place employees in these job groups to analyze what
percentage of minorities and women were employed in each.®? This was then compared
to estimates on the number of qualified women and minorities in each job group
available to work in the larger labor pool based on census data, labor market surveys,
and other demographic sources. Based on these comparisons, contractors were tasked
with evaluating whether women and minorities were underrepresented across
comparable positions.®3

Where underrepresentation was identified, contractors set aspirational goals aimed at
increasing the employment of women and minorities in affected job groups over a
defined period.®* Regulations also expressly required “action-oriented programs
designed to correct any problem areas identified. . . to attain established goals and
objectives."®> The regulations further required contractors to “demonstrate that [they
had] made good faith efforts to remove identified barriers, expand employment
opportunities and produce measurable results."®® Contractors were not required to
submit AAP plans, but were required to annually certify they had completed them.®’

While construction contractors were not required to develop affirmative action
programs, the OFCCP director set “goals and timetables for minority and female
utilization. . . based on appropriate workforce, demographic or other relevant data
[covering] construction projects or construction contracts performed in specific
geographical areas.”®® These goals were measured by the percentages of total hours
worked by women and by minorities, not by the percentages of a contractor’s total
workforce who were women or minorities.®® They were based on the percentage of the
total civilian workforce in a location who are qualified for construction-trades jobs and
who were members of a minority group; for this purpose, that was considered to be the
percentage of people actually working in a construction trade.

Require OFFCP to Provide Approaches for Proactive Analysis
For Non-Construction

According to experts, contractors had too much flexibility in developing written
affirmative action programs. Because contractors had flexibility in designing job groups,
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they could create inappropriate or overly broad groupings of jobs that would lead to
inaccurate analysis of the percentage of women and minorities employed. Without an
accurate analysis of where workers were underrepresented, contractors were able to
avoid setting meaningful placement goals. OFCCP had limited ability to challenge job
grouping decisions.”® OFCCP focused on compliance with the requirement to have a
program, rather than whether and how those programs provided a proactive approach
to non-discrimination and equal opportunity.

Ultimately, the purpose of AAPs was to ensure contractors regularly evaluated their
workforce demographics to identify patterns or trends of underutilization that might
indicate a barrier to equal opportunity. While differences between the representation of
individuals from a particular demographic group and their availability in the qualified
labor force is not itself evidence of discrimination, it could indicate areas for further
analysis.

OFCCP would be more effective at protecting workers and promoting equal opportunity
by providing contractors with approaches for conducting effective availability and
barrier analysis and for using government data and other external sources to
benchmark.

Recommendation to update policy: To ensure contractors are better able to
conduct proactive analysis, require OFCCP to issue regulations outlining
approaches to (1) conducting effective availability and barrier analysis to monitor
equal opportunity in hiring, promotion, termination and compensation, among
other practices, and (2) estimating or identifying demographic and compensation
data for available and qualified workers by occupational, industry and geographic
area. Legislation should clarify that contractors should not be held liable for
failure to use specific approaches outlined under regulations but that they remain
accountable for preventing and remedying discrimination.

For Construction

The OFCCP goals set for construction workers were woefully out-of-date: the
geographic minority goals were derived from the 1970 Census, and the nationwide 6.9
percent goal for women was set in 1977.” Regulations also set goals for “minorities,”
putting together in one category “individuals who are Black, Hispanic, Asian or Pacific
Islander, American Indian or Alaskan Native.””2 This allowed contractors to mask
underutilization and possible discrimination. For example, under the previous
regulations, a contractor whose Hispanic construction workers worked 13 percent of its
total hours would easily meet the 4 percent goal, even if it employed no Black workers.”
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OFCCP-set goals were based on a flawed methodology, in that they were based on the
percentage of (then-current) trades workers who were already working in such jobs or in
occupations with overlapping skill sets. This did not take into account the possibility
that people not working in the construction trades might nevertheless be qualified for
such jobs and therefore should be included in the calculation of the available labor pool.
Legislation should direct the agency to set benchmarks using sound methodology.

Recommendation to codify previous policy: To ensure construction
contractors continue to progress towards equal employment opportunities,
require OFCCP to determine, through regulation, benchmarks for race/ethnicity
and gender in each location for each trade.

Require Data Collection and Analysis

Legislation should also restore and strengthen regulatory requirements that contractors
collect and maintain demographic data on applicants and employees.” This data would
allow contractors to evaluate potential discrimination and barriers to equal opportunity
in all employment decisions and practices, including recruitment, hiring, promotion,
compensation and termination.

Requiring AAPs for establishments, rather than a company, was also often problematic
and less effective, particularly for large or multi-site contractors whose employment and
management structures operate across multiple locations. Contractors also often
conducted analysis on a companywide and site-level basis, but establishment-based
programs left the agency at a disadvantage without this full picture of what the
employer had already analyzed. Focusing programs at the establishment level led to
fragmented oversight, obscured systemic issues that were more visible by looking at
patterns across establishments and unnecessary administrative burdens.

Recommendation to update policy: To help identify potential discrimination,
require contractors to (1) collect, for their entire workforces, demographic and
compensation data as well as data to support analysis of employment practices,
including recruitment, hiring, promotion, compensation and termination
practices, and (2) compare their workforce data with benchmarks by industry,
geographic location and occupation’® and conduct analysis to proactively assess
potential discrimination or barriers to equal employment opportunity.
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Require Action to Prevent and Remedy Discrimination

For Non-Construction

Supply and service regulations expressly required “action-oriented programs designed
to correct any problem areas identified. . . to attain established goals and objectives.”’®
The regulations further required contractors to “demonstrate that it has made good
faith efforts to remove identified barriers, expand employment opportunities and
produce measurable results."”’ Legislation must require contractors to regularly assess
their practices and take action to remedy any problems they find.

Recommendation to codify previous policy: To ensure non-construction
contractors take action in response to identified issues, require non-construction
contractors to develop company-wide programs to proactively monitor the
workplace for discrimination and make good faith efforts to remedy any
problems they find in recruitment, hiring, promotion, compensation and
termination practices.

For Construction

E.O. 11246 regulations required construction contractors to take 16 specific steps
related to recruitment, retention, promotion and training. For example, contractors were
required to “conduct, at least annually, an inventory and evaluation of at least all
minority and female personnel for promotional opportunities and encourage these
employees to seek or to prepare for, through appropriate training, etc., such
opportunities.”’®

Requirements for construction contractors differed because jobs and contracts in the
construction trades operate differently from those in supply and service industries. The
construction trades workforce is extremely transitory. Many — though not all -
contractors have a core group of workers who are on their payrolls full-time, but many —
if not most — hire additional workers for each contract. The precise roles they need to
fill, the number of people they need to fill them and the duration of time for which they
need those people varies according to the contract. Workforce needs can change mid-
contract, requiring contractors to make adjustments on very short notice. It is not
uncommon for a worker to be hired on notice of only one hour notice and laid off just
as abruptly. Many, if not most, construction tradesworkers work for multiple different
contractors over time.

This means that, unlike supply-and-service contractors, whose workforces are relatively

stable, construction contractors cannot develop long-range programs for increasing the
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opportunities for women and people of color. So instead of requiring construction
contractors to develop AAPs, OFCCP devised the 16 Steps. While the reasoning behind
the separate 16 Steps remains valid, the specifics of the 16 steps must be updated to
reflect today’s workforce realities and legal developments.

Recommendation to codify previous policy: To ensure construction
contractors act in response to identified issues, require the OFCCP to issue
regulations outlining specific steps to prevent and remedy discrimination
required of construction contractors.

Require Data Reporting to Facilitate Oversight

It is also critical that contractors submit workforce data using a standard format,
allowing the agency to review for initial indicators of the need for an audit. Since 1966,
the EEOC has required certain employers to report workforce demographic data.”
Under Title VII regulations, private employers subject to Title VIl and with 100 or more
employees must file EEO-1 reports with the EEOC each year.8% E.O. 11246 regulations
required certain federal contractors with 50 or more employees to submit EEO-1 reports
as well.8" Contractors submit the reports to the EEOC, and OFCCP obtained contractor
data from the EEOC. The EEO-1 was administered in a way that met both agencies’
statistical needs.?? The EEOC makes aggregated data associated with 56 million
employees and 73,000 employers nationwide available on its website.®3 This data does
not reveal information on individual employers or employees.®*

To facilitate oversight, legislation should require most federal contractors to submit
EEO-1 reports. By focusing on reviewing contractors’' EEO-1 data, rather than reviewing
written plans for technical compliance, OFCCP could conduct more frequent and
efficient audits. Instead of writing reports for compliance purposes, contractors could
focus their efforts on adhering to the law and addressing problems before they become
the subject of litigation or government enforcement.

Recommendation to update policy: To allow for oversight and promote
transparency, (1) require contractors to submit EEO-1 reports, (2) allow OFCCP to
publicly disclose summary data and (3) require contractors to regularly publish
summary workforce data and make it available to their employees and any union
representatives.
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Applicability and Exemptions

Set A Meaningful Contract Threshold Amount

E.O. 11246 applied to federal contracts, subcontracts, or federally assisted construction
contracts exceeding $10,000 in one year.8> This $10,000 threshold helped ensure that
federal resources were aimed at contractors doing significant business with the
government and employing significant numbers of workers. with the government. But
because the $10,000 threshold had not been updated over the years to keep pace with
inflation, it became less effective at achieving this goal. In contrast, the thresholds for
OFCCP jurisdiction under Section 503 and VEVRAA have been updated pursuant to the
2004 National Defense Authorization Act.®® Provisions in this law require the Federal
Acquisition Regulation Council (FAR Council) to determine, every five years, whether
dollar thresholds under certain federal procurement-related laws should be adjusted for
inflation.®” Due to these adjustments, as of October 1, 2025, thresholds are currently set
to $50,000 for Section 503 and $200,000 for VEVRAA.88 Legislation should both increase
the threshold for requirements under this bill and ensure the threshold is updated
regularly.

Recommendation to update policy: To ensure enforcement is focused on
contractors that do significant business with the federal government, set the
threshold for jurisdiction to $50,000 and require regular adjustments to the
threshold based on inflation.

Cover Federally Assisted Construction Contractors

When the federal government builds a new courthouse or office building, it contracts
directly with a prime or general contractor to complete the building. But much, if not
most, of the federal government’s spending on construction is structured differently.
Instead of directly contracting with the builder, the federal government awards grants to
the states, and states enter into contracts with the prime contractor. The U.S.
Department of Transportation (DOT) uses this funding approach when funding the
building or repair of roads, bridges, airports and seaports, and the U.S. Department of
Housing and Urban Development uses this approach to build public housing.® E.O.
11246 covered federally assisted construction contracts and subcontracts.

Recommendation to codify previous policy: To cover federal spending on
construction projects funded through grants to the states, ensure the legislation’s
requirements apply to federally assisted construction contracts and subcontracts.
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Abandon the Previous Religious Exemption

In 2002, almost forty years after the order was signed, President George W. Bush
amended E.O. 11246 to add a religious exemption.®® The exemption permits religiously
affiliated nonprofit organizations that contract with the government to discriminate in
employment on the basis of religion.’" The addition of this language remains highly
controversial. If an organization takes taxpayer funding under a government contract, it
should not be allowed to discriminate against qualified job applicants and employees
because they cannot meet the contractor’s religious litmus test. Doing so flouts the
principle that the government cannot support discrimination. In 2020, a Trump
administration regulation sought to vastly enlarge the exemption by expanding the
kinds of employers that could use the religious exemption — even allowing for-profit
corporations to use it — and declared that these contractors could use religion to
discriminate against employees based on other protected characteristics, including sex,
sexual orientation and gender identity.%? Legislation should abandon this harmful
exemption.

Recommendation to update policy: To ensure broad coverage, legislation
should not exempt religious entities from adhering to non-discrimination
requirements under this legislation.

Compliance and Enforcement

Before signing E.O. 11246, President Johnson tasked Vice President Hubert H. Humphrey
with conducting a “careful review of the activities of the various Federal agencies
involved in the field of civil rights.”®* In a memo to President Johnson on the results of
this review, Vice President Humphrey recommended that “responsibility should now be
vested directly in the Department of Labor.”** For nearly 60 years, the Department of
Labor, through the Office of Federal Contract Compliance Programs (OFFCP), effectively
enforced E.O. 11246 through a distinct enforcement framework designed to promote
equal opportunity. In fiscal year 2024, OFCCP settled 33 discrimination cases totaling
$12.1 million in recoveries for 9,679 workers and secured 407 job opportunities.®
Another $10.4 million in salary adjustments reached 3,077 workers through ongoing
monitoring of conciliation agreements, bringing total recoveries to $22.5 million for
12,756 workers.?® Despite these outcomes, limited resources and enforcement tools left
the agency without full capacity to help workers and to ensure that taxpayer dollars do
not support discriminatory employment practices.
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Explicitly Authorize OFCCP in Statute

Unlike other Labor Department agencies, there is no explicit statutory language
requiring OFCCP to exist, although Congress has repeatedly funded the agency.®’ Both
the current and previous Trump administrations proposed eliminating OFCCP and
moving its remaining enforcement responsibility to other Labor Department agencies or
the EEOC.%®

While OFCCP and the EEOC perform complementary work, preserving and protecting
OFCCP as a separate agency within the Labor Department remains critical for effective
enforcement of requirements of federal contractors.

As discussed below, OFCCP'’s unique power to proactively review employer compliance
with E.O. 11246 allowed the agency to identify discrimination that might have otherwise
gone unreported or undiscovered.®® OFCCP was uniquely positioned to uncover hiring
and pay discrimination as a result of its audit powers, as often employees do not have
sufficient information to file a charge of discrimination in these areas. OFCCP also
enforced requirements that federal contractors proactively take steps to promote equal
opportunity, a responsibility distinct from EEOC's mandate to investigate charges of
discrimination and enforce violations of Title VII. 1% Integrating equal opportunity
enforcement within the Department of Labor created valuable synergies. For example,
OFCCP can leverage data and knowledge from health and safety and wage and hour
violations to better focus audits on employers with weak compliance infrastructures.
Since the Department of Labor already enforces multiple federal contractor
requirements — including prevailing wage and paid sick leave'® — ensuring the
Department of Labor is also charged with equal opportunity responsibilities enables
systematic information sharing that strengthens enforcement across all labor
standards.'%

OFCCP experience with the federal procurement process and authority to debar
violating contractors also ensures the agency is well-suited to help ensure that the
billions of taxpayer dollars spent on federal contracts each year were not used to
support discrimination. ' The EEOC does not have this experience or authority.
Legislation should explicitly authorize OFCCP as an agency within the U.S. Department
of Labor.

Recommendation: To preserve the agency and prevent its elimination from an
anti-worker administration, explicitly authorize the Office of Federal Contract
Compliance Programs as an agency at the U.S. Department of Labor.'%
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Require Compliance Assistance

Without help, some federal contractors may not fully understand and successfully meet
requirements. Compliance assistance, in the form of guidance, training and outreach,
helps contractors identify and remove barriers to hiring and advancement for women,
workers of color and other historically underrepresented groups. For smaller or new
contractors, easily accessible compliance assistance can provide essential guidance and
resources that they may lack internally, helping them navigate requirements efficiently.
Similarly, providing education and training for employees can help ensure they know
and exercise their rights. In fiscal year 2024, OFCCP hosted more than 500 worker rights-
focused education and outreach events with nearly 40,000 workers in attendance.’®

Given the agency'’s limited capacity, granting funds to community-based organizations
would help ensure workers understood their rights, including their right to be free from
retaliation for raising concerns of discrimination. Federal grants administered by the
Department of Labor, including the Susan Harwood Training Grant Program
administered by the Occupational Health and Safety Administration'® and the Fostering
Access, Rights and Equity (FARE) grant program administered by the Women'’s
Bureau,'”” are successful models for this approach.

Recommendation to update policy: To promote contractor compliance, (1) require
OFCCP to develop and make readily available to contractors and workers, tools,
training and other compliance assistance resources and conduct worker and
employer outreach and (2) authorize appropriations for grants to community-based
organizations to conduct worker outreach and education on their rights as
employees working for federal contractors.

Codify Mega-Projects

For large-scale projects, especially those with significant economic impact for local
communities, proactive compliance support and monitoring ensures that contractors
can build diverse applicant pools early, avoid hiring bottlenecks and maximize
community benefits. The Mega Construction Project Program, relaunched in fiscal year
2023, was a successful example of OFCCP'’s approach to compliance assistance for large
contracts.'® This program targeted large construction projects valued at $35 million or
more that have the potential to make a meaningful economic impact in local
communities.’® OFCCP used neutral criteria for selecting projects.’® OFCCP engaged
contractors, subcontractors, training programs, community organizations and worker
advocates early in the project to build diverse applicant pools. The program linked
contractors with apprenticeship and pre-apprenticeship programs in the local
communities impacted by the Mega Construction Projects, helping prepare
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underserved, qualified individuals to fill positions when construction begins. By
connecting contractors with qualified workers from diverse backgrounds, the program
supported access to good jobs while helping employers address hiring challenges and
improve employment practices across the construction trades."" Legislation should
codify this effective model and also require OFCCP to promote or require other policies,
such as project labor agreements, that can have positive impacts on local communities.

Recommendation to codify previous policy: To help ensure construction
contracts with significant potential impact on local communities create good jobs
for qualified workers of diverse backgrounds, require large-scale projects selected
by OFCCP using a neutral criteria to participate in a Mega Construction Project
Programs. Under this program, OFCCP should provide contractors with enhanced
compliance assistance and partnership facilitation with agencies, community,
unions and apprenticeship programs and encourage or require project labor
agreements.

Authorize Investigations

Conducting effective and efficient investigations is critical for holding employers
accountable and making workers whole. While OFCCP conducted investigations based
on complaints and audits, as discussed below, the agency did not have broad authority
to conduct investigations. In contrast, the Fair Labor Standards Act provides the
Administrator of the Wage and Hour Division (WHD) with broad investigative
authority.’? As a result, WHD conducts directed investigations based on the agency's
strategic enforcement priorities. OFCCP must also have this type of broad authority to
support strategic enforcement.

Since 1970, OFCCP and EEOC had a memorandum of understanding (MOU) that
included the referral process for complaints under E.O. 11246 and charges under Title
VII. Legislation should continue to ensure that EEOC and OFCCP have a clear procedure
that promotes agency coordination.

Recommendation to update policy: To facilitate strategic enforcement, (1)
provide the OFCCP with broad authority to conduct investigations and gather
data, including entering and inspecting premises, inspecting records and
questioning employees, on the conditions and employment practices of any
federal contractor under its jurisdiction to determine whether there have been
violations and (2) require EEOC and OFCCP to establish procedures to promote
coordination and avoid conflict and duplicated efforts.
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Extend the Deadline for Filing Complaints

The order authorized the Secretary of Labor to “receive and investigate complaints by
employees or prospective employees of a Government contractor or subcontractor
which allege discrimination.”’"® Regulations required complaints to be filed within 180
days of the alleged violation.'™ But workers may not immediately recognize potential
discrimination harassment and subtle discrimination often accumulates over time,
making it harder to immediately identify and file a complaint.”®>

The 180-day filing deadline — also seen in Title VII, the ADA and the ADEA — is much
shorter than the two-year statutes of limitations common in other areas of employment
law.""® Fairly recent legislation aimed at strengthening anti-harassment protections in
the workplace provide for a four-year statute of limitations.”” According to researchers,
“the legislative history and other background materials on the federal anti-
discrimination statutes fail to demonstrate any compelling basis for [Title VII's] shorter
statute of limitations,” and the result is “to preclude claims.”"'® While there may be an
argument that longer filing periods risk compromised witness recollections, which are
often relied upon heavily in employment cases, this same concern exists in other types
of employment law and should be weighed against the goal of ensuring employment
discrimination is adequately addressed."® Legislation should ensure workers have
adequate time to enforce their rights.

Recommendation to update policy: To ensure statute of limitations do not
unduly preclude claims, allow complaints to be filed within four years of an
alleged violation.

Require Compliance Evaluations

While employment enforcement agencies receive thousands of complaints each year,'?°
many workers never file complaints because they find the complaint process
inaccessible, fear retaliation or do not realize their rights have been violated — or that
they have rights at all.’™' E.O. 11246 granted the Labor Secretary authority to proactively
conduct compliance evaluations to identify discriminatory practices and patterns,
including those that individual employees may not be positioned to recognize or
challenge.’? Under E.O. 11246 regulations, compliance evaluations could include any
combination of investigative procedures, including on-site reviews and off-site analyses,
to assess a contractor's employment practices.'?> The agency periodically identified a list
of contractor establishments for compliance evaluations based on neutral criteria and
on its resources and workload.'® In addition to post-award evaluations, contractors with
awards of $10 million or more were subject to pre-award compliance evaluations to
confirm the contractor’s ability to meet equal opportunity requirements.’?®
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From fiscal year 2014 to 2024, OFCCP conducted reviews at contractor sites employing
over 10.3 million workers.'?® During that same period, OFCCP investigations resulted in
250,900 workers obtaining financial relief totaling $260.8 million, and over 22,600
individuals employed by federal contractors received new job opportunities or salary
adjustments.’?’

Legislation should ensure OFCCP continues this vital oversight work, ensuring
contracting agencies play a critical role in effective monitoring.

Recommendation to update policy: To ensure active monitoring of contractors
for compliance and help ensure contracting agencies do not award contracts to
companies unable to meet equal employment requirements, (1) grant OFCCP
authority to conduct regular audits of the employment practices of any
contractor or subcontractor to determine whether or not they have violated equal
employment requirements and require contracting agencies to assist with
addressing violations and (2) require contracting agencies to certify that they
consulted with OFCCP before awarding a contract and, if there are any known
prior violations, provide a justification for the award, including evidence that the
company has not only remedied prior issues but also put in place systems to
avoid similar issues in the future and (3) require that contractors be subject to
pre-award compliance evaluations or a requirement to provide workforce data
before a government contract valued at $10 million or more is awarded to ensure
the prospective contractor meets equal employment opportunity obligations.

Grant OFCCP Access to the Courts

When the agency identified violations, it sought voluntary compliance through
conciliation.'?® Where a contractor refused to cooperate or correct violations, OFCCP
could initiate formal enforcement proceedings.'?

Under implementing regulations, OFCCP was empowered to refer unresolved cases to
the Solicitor of Labor with recommendations to pursue administrative proceedings
before a Department of Labor Administrative Law Judge (ALJ)."° In such cases, the
Solicitor of Labor was able to “enjoin violations, to seek appropriate relief and to impose
appropriate sanctions.”’' However, recent court rulings highlight the vulnerability of an
enforcement framework that depends on administrative proceedings. In SEC v. Jarkesy,
the Supreme Court held that the Securities and Exchange Commission’s use of in-house
administrative proceedings to impose civil penalties violated the Seventh Amendment
right to a jury trial.”™ Given how this decision limits an agency's authority to seek
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remedies in administrative proceedings, judicial proceedings are critical to effective
enforcement.

Under the order, OFCCP also had the authority to refer cases to the Department of
Justice (DOJ) to consider bringing judicial proceedings.'*? Regulations provided the DOJ
with the authority to file a civil action in federal district court seeking a temporary
restraining order, preliminary or permanent injunction and sanctions and relief (e.g.,
back pay) “"deemed necessary or appropriate to ensure the full enjoyment of the rights
secured by the order.”™4 In practice, however, this referral process provided limited
relief.’3> The Solicitor of Labor could litigate administrative cases before Department of
Labor judges but did not have independent authority to bring cases in federal court.’®
The agency also did not have explicit authority to provide injunctive relief for workers,
including for those facing retaliation during investigations or compliance reviews.”*’ As a
result, cases requiring swift intervention were often delayed by multiple layers of review.
The lack of injunctive authority left workers, particularly those on short-term or project-
based contracts, without timely protection from job loss or retaliation. Legislation must
ensure the Solicitor can bring cases in federal court.

OFCCP also lacked subpoena authority, making it difficult to compel the production of
key documents or witness testimony when contractors refuse to cooperate. This gap
weakened investigations and delayed enforcement, particularly in cases involving
retaliation or systemic discrimination. Legislation must give the Solicitor this critical
enforcement tool.

Recommendation to update policy: To promote robust and timely enforcement
of workers’ rights, (1) grant the Solicitor of Labor authority to bring civil suits in
federal court, including authority to seek injunctions to stop ongoing violations,
compel immediate compliance and protect workers from further harm during
active investigations and (2) provide the OFCCP and the Solicitor of Labor with
authority to access and subpoena information necessary or appropriate to
determine whether there has been a violation.

Grant Workers Access to the Courts

Workers had no private right of action for violations under E.O. 11246."*8 Enforcement
authority rested exclusively with the Department of Labor through OFCCP’s
administrative process, which required workers to file complaints directly with the
agency.'* Where an enforcement agency has limited capacity, shifts its enforcement
priorities or abdicates its enforcement responsibilities, a private right of action can
ensure workers retain an avenue for enforcing their rights. Other federal anti-
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discrimination laws, such as Title VIl and the Americans with Disabilities Act, provide
workers with a private right of action to file a suit in federal court and seek damages
after exhausting remedies.° Legislation must ensure workers can make use of the
courts to enforce their rights.

Recommendation to update policy: To ensure workers have multiple avenues
for enforcement, establish a private right of action for violations, setting the
statute of limitations to four years to align with recommendations for deadlines
for filing complaints.

Expand Available Remedies

When workers lose out on jobs, promotions and pay due to discrimination, remedies
can provide them with the relief that would return them to the economic status that
they would have if not for discrimination. While the E.O. 11246 was silent on remedies
for workers, its regulations gave OFCCP the authority to recover on behalf of employees
remedies that “correct the violations and/or deficiencies identified,” including back pay,
salary adjustments and retroactive seniority. For example, per a 2024 conciliation
agreement, the OFCCP found Ball Corporation in violation of the order’s non-
discrimination provisions, finding statistically significant differences in the hiring rates of
Black applicants in certain roles." A conciliation agreement directed a settlement
account to include $280,002.24 in back pay for impacted applicants.?

OFCCP also sought other forms of equitable relief beyond restatement. For example,
where the OFCCP found that Comsaco violated the order by firing an employee who
asked about their pay, the conciliation agreement ordered the company to remove any
references of disciplinary action or termination from their personnel records and instead
list “voluntary separation” as the reason for leaving.'?

The order and its implementing regulations did not, however, explicitly allow for
recovery of compensatory or punitive damages. But, given that discrimination, including
harassment, may not be remedied through equitable relief, allowing for compensatory
damages for out-of-pocket expenses or emotional harm is a critical form of relief.
Similarly, punitive damages punish employers for “malice or reckless” acts of
discrimination.’ Compensatory and punitive damages are recoverable for intentional
discrimination in violation of Title VII, but outdated limits on damages based on
employer size prevent workers from fully recovering.' Legislation should ensure
workers can fully recover and hold employers accountable for harm.

NATIONAL PARTNERSHIP FOR WOMEN & FAMILIES | EQUAL RIGHTS ADVOCATES | THE 75 MILLION PROJECT 24
ISSUE BRIEF | ANTI-DISCRIMINATION AND EQUAL EMPLOYMENT OPPORTUNITY REQUIREMENTS IN FEDERAL CONTRACTING



Because workers did not have a private right of action against contractor employers,
they were not entitled to recover for costs associated with initiating litigation, including
attorney's fees and court costs. Title VIl allows for prevailing parties to recover for such
costs. 146

Recommendation to update policy: To help ensure workers are made whole
after discrimination, (1) make violating contractors liable for back pay, front pay,
interest, lost benefits, other make whole relief (such as salary adjustments and
retroactive seniority), compensatory and punitive damages (without caps),
attorney's fees and costs and (2) authorize the agency to seek injunctive relief on
behalf of affected workers, including changes to policy and practice and
requirements to undergo monitoring.

Expand Available Sanctions

Social and legal research suggests that businesses comply with the law for three main
reasons: fear of legal penalties (including economic penalties), concern about the
reputational consequences of noncompliance and a sense of moral obligation.™’
Sanctions under the order spoke to reputational and economic consequences by giving
the Labor Department the authority to publish a list of contractors who have violated
the order and cancel or suspend contracts or bar violating contractors from receiving
new contracts.™® But because the remedy of debarment is so severe, OFCCP rarely used
it."° An intermediate remedy, such as seeking to withhold interim payments under the
contract until a contractor is in compliance, would add to the agency’s tools for
incentivizing compliance.

Civil monetary penalties are an effective tool “to deter illegal behavior, remove
economic benefit gained from violations and sometimes to compensate society for any
harm caused.”™® However, in contrast to other employment and labor laws, the order
did not allow the Labor Department to levy civil monetary penalties.”™" Legislation
should provide OFCCP with authority to use this and other robust tools to deter
violations.

Recommendation to update policy: To ensure the agency has more
enforcement tools, (1) provide OFCCP with authority to publish and maintain a
list of violating contractors, (2) provide OFCCP the authority to go to court to
withhold interim payments under contracts, to suspend or cancel contracts and
to bar companies from contracting with the federal government and (3) provide
OFCCP with authority to assess civil monetary penalties against violating
contractors and subcontractors.
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Require Recordkeeping

Accurate, comprehensive recordkeeping and transparent reporting are fundamental to
ensuring employers meet their legal obligations under the law. Record retention is
essential for reconstructing timelines of personnel decisions and evaluating potential
discrimination or retaliation. Regulations required contractors to maintain personnel and
employment records, such as applications, hiring, promotions, terminations and
compensation decisions, for two years.’ As an exception, contractors with fewer than
150 employees or contracts less than $150,000 were only required to maintain records
for a year.® Contractors were also required to retain their AAPs and documentation
related to their efforts for a year, enabling OFCCP to assess continued progress and
verify whether prior corrective actions have led to measurable change.”™*

But short retention periods may make it difficult to assess systemic patterns of
inequality over time or across complex corporate structures. And as recommended
above, workers should be afforded more time to enforce their rights, necessitating
access to records during investigations or litigation. While smaller contractors were only
required to keep records for a year, they are likely already required to keep and
maintain payroll records for longer under other employment laws." Legislation should
require federal contractors to maintain records for a period that aligns with a longer
statute of limitations.

Recommendation to update policy: To support effective and efficient
compliance evaluations, investigations and litigation, require federal contractors
to make and keep employment and personnel records for no less than four years.

Require Notice to Workers

Providing workers with clear notice of their rights promotes fair workplaces and may
empower them to exercise their rights. E.O. 11246 required federal contractors to
conspicuously display notices informing applicants and employees of their equal
employment rights.’”® However, neither workers nor contracting agencies could easily
identify which companies were federal contractors or whether these contractors were in
compliance. Given that the list of federal contractors constantly changes, OFCCP did not
maintain a public database of covered contractors. Contractors were not required to
disclose their status as a federal contractor in job postings or on company websites.
Legislation should include notice requirements and ensure notice identifies a federal
contractor as such.
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Recommendation to update policy: To help make workers aware of their rights,
require contractors to (1) post, in accessible physical and online locations, notices
of workers’ rights that clearly state that the employer is a federal contractor and
(2) include equal opportunity language in job postings to inform prospective
applicants that they will receive consideration for employment without regard to
any protected characteristic.

Require Public Access to Enforcement Data

Transparency was another major barrier to effective enforcement of E.O. 11246. While
the agency did historically post enforcement data, that data has recently been
removed."’ This lack of transparency shields violators from scrutiny and limits public
oversight. Legislation should require public disclosure.

Recommendation to codify previous policy: To promote transparency, require
OFCCP to maintain and publicly post enforcement data, including the number of
audits performed, the amount of monetary damages recovered on behalf of
workers and individual conciliation agreements.

Ensure Adequate Funding for Enforcement

Effective enforcement requires robust staffing levels in the agency’s D.C. and field
offices. OFCCP staff in field offices respond to workers' complaints and conduct
proactive reviews for compliance to help ensure that federal contractors are not illegally
discriminating against workers. OFCCP staff also provide compliance assistance to arm
contractors with tools and resources to comply with the law and prevent discrimination
before it happens.

Low staffing levels leave workers employed by federal contractors more vulnerable to
discrimination that could cost them equal pay, a promotion or even a job. In 2024, the
agency had about 500 employees working across its national office in D.C,, six regional
offices and more than 50 district offices across the country.™® Since E.O. 11246 was
revoked, the Trump administration has sought to significantly reduce staffing levels.’>
As of January 30, 2026, the agency reported having 351 employees.'®®

Rebuilding the agency will require Congress to significantly increase funding and
staffing capacity for the agency. Funding should be robust enough to support regular
compliance evaluations. For example, funding could support a compliance evaluation for
each federal contractor at least once every three years.
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While funding levels are subject to yearly appropriations, other funding approaches may
offer some dedicated funding to support the agency'’s priority work. For example, under
the Fair Labor Standards Act, civil monetary penalties for most violations are redirected
towards enforcement.’® Legislation should ensure that additional funds can support the
important work of compliance evaluations.

Recommendation to update policy: In addition to robust annual funding,
require that civil monetary penalties collected apply towards reimbursement of
the costs for conducting compliance evaluations.
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